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THE DEVELOPMENT OF THE MILEAGE 
LIMITATION CONCEPT FOR THE 
AIRLINE PILOT* 


By CrarK E. LUTHER 


First Officer, Capital Airlines; Member, Board of Directors, Air 
Line Pilots Association, 1952; B.S., University of Maryland, 1947. 


ILEAGE limitation for airline pilots has been involved, during 
the past twenty years, in over thirty instances of proposed con- 
tracts between pilots and management. On three occasions, it has as- 
sumed the proportions of actual disputes which went before special 
fact-finding boards for hearings, analysis, and recommendations. On 


each occasion the subject was presented in a different manner: (1) a 
definite limitation on the miles flown each month, (2) a variable 
restriction on hours and a fixed limitation on miles flown each month, 
and (3) a definite set mileage limitation for each airplane to be com- 
puted as it was placed into service. 

To the airline executive mileage limitation generally means just 
another method of “featherbedding.” To the pilot it is a method of 
sharing in the increased productivity as a result of flying the heavier, 
faster airplanes and a means by which he can more definitely insure 
his continued employment. To various medical groups, it is a matter 
to be considered seriously because of the safety aspect. 

The need for an official limitation of the flight hours for pilots 1s 
unquestioned. There is disagreement, however, on where this limita- 
tion should be set, and as to whether there exists a need for an addi- 
tional direct limitation of mileage. As early as 1931, the Secretary of 
Commerce, under authority of the Air Commerce Act of 1926, limited 
first pilots to 110 hours per month. Effective October 1, 1934, the 
maximum flight hours of pilots was limited to 100 per month.? 

Back in 1934, it appeared to be generally conceded that the original 
monthly maximum of 110 flight hours was too high. The Aero Medical 
Association of the United States, composed of flight surgeons and 


* Paper read in “Seminar in Air Transportation,” University of Maryland, 


December, 1952. 
1 Hours, Wages and Working Conditions in Scheduled Air Transportation, 


Federal Coordinator of Transportation, Washington, D.C., 1936, p. 74. 
1 
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doctors who practice aviation medicine, recommended, in 1931, that 
the maximum day hours be set at a point somewhere between 90 and 
110, and the maximum night hours at a point somewhere between 60 
and 75. At its annual meeting in 1933, the same association recom- 
mended a maximum of 85 hours per month.? 

Until early in the 1930’s pilots were paid in proportion to miles 
flown, with a base salary to protect them somewhat against the ir- 
regularities in operation arising primarily from weather conditions. 
A typical formula as established by the Post Office Department in the 
early days of air transportation follows: 


Pilots received a base salary and in addition, pay for the number 
of miles flown. The base salary on routes where daylight flying was 
scheduled was $2,000 per annum. On routes where the schedule 
called for night flying, not to exceed one-third of the mileage, the 
base pay was $2,400 per annum. On routes where the schedule 
called for both day and night flying, and night flying exceeded one- 
third of the mileage, the base pay was $2,600 per annum, and on 
the routes where the schedule called for all night flying, the base 
salary was $2,800 per annum.® 


The figures shown above were starting salaries, and pilots were 
given raises at the rate of $100 per year over a period of eight years. 
The highest base pay which could be received was $3,600 per annum. 
This base pay figure was not exceeded by the airline pilots until 1951 
when certain groups of pilots obtained an increase in their base pay 
to $4,200 per annum. 

In addition to the base pay, for day flying, the pilots who flew for 
the Post Office in the early days of flying were paid 5, 6, or 7 cents a 
mile for each mile flown with mail or for miles flown on ferry flights. 
The 5 cent rate was paid between Cleveland and Cheyenne. The 6 
cent rate was paid between Cheyenne and Reno, Nevada, and the 
7 cent rate was paid between New York and Cleveland, and between 
Reno and San Francisco. The differences in the rates were in recogni- 
tion of the hazards encountered in flying the mountainous terrain. For 
night flying, the mileage rate was doubled, and pilots were paid 10, 12, 
and 14 cents respectively for the routes outlined above. Under that 
formula, were it still in existence today, a pilot flying a DC-6 or Con- 
stellation during the night hours between New York and Cleveland 
and flying 85 hours a month would receive $2,975 per month in mileage 
pay alone, and in addition he would receive approximately $300 per 
month base pay. Thus his monthly earnings would be $3,275, or to 
express it in another way, his earnings would be $39,300 per year. 
Actually under today’s contract that pilot is making less than $1,500 
per month or less than $18,000 per year. It would appear that under 
the pay formulas developed in more recent years someone has gained, 
through increased productivity, at the expense of the pilot. Far- 
sighted airline management in the early 1930’s can be credited with 





2 Ibid, p. 75. 
3 Ibid, p. 34. 
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the successful conversion of the pilot's pay formula to an hourly basis 
from a mileage basis. 

The method of mileage payment existed in the airline business 
for some time. Even in 1931 when the mail was being flown by private 
operators, monthly base pay plus mileage was still the prevailing 
method of wage payment.* However, most companies were no longer 
paying twice as much per mile for night flying as compared to day 
flying. The terrain differential still appeared in some pay scales. Some 
employers, during this period, were even paying their pilots on a 
flat monthly salary without regard to mileage flown. In most cases 
these were companies that held no mail contracts. 

Between 1927 and 1931 airline management recognized the poten- 
tialities of the mileage pay formula as it existed under the Post Office, 
and through forceful bargaining in a “take-it-or-leave-it’’ manner 
(since there was no organized pilot union at that time) started the 
transition from a mileage to an hourly basis. The defeat of mileage 
limitation for the airline pilots might well be said to lie in this first 
major change in the pay formula—over 20 years ago. 

By July, 1933, nine companies, employing 282 pilots, were paying 
their pilots by the flight hour, either for actual flying time or for trip 
time, that is, the hours which management estimated a trip should 
take.® By the end of 1933, the transition to an hourly basis for paying 
pilots had begun to snowball, and a number of the larger companies 
had changed from the mile to the flight hour as the primary unit of 
wage payment. This resulted in a noticeable increase in flight hours 
and an equally noticeable decrease in wages per unit of production, 
that is, the mile. Lack of a strong labor union in this period to resist 
management's conversion to the new pay formula was again a large 
factor in management's success. 

Hourly pay varied according to the company, terrain differential, 
and type or airplane flown. Base pay varied with length of service. 

Mileage was still the basis for wage payment for 185 pilots in the 
employ of five companies, all of these being holders of mail contracts.® 
The mileage rates varied from 4 cents for day flying over ordinary 
terrain to 10 cents for night flying over hazardous terrain. Each com- 
pany paid a base salary in addition to the mileage pay and this ranged 
from $12.50 to $250.00 per month, depending upon the company and 
length of service of the pilot. Seven companies, employing 21 pilots, 
were paying flat monthly salaries at rates which ranged from $100 to 
$400 per month.” 

In July 1933, the monthly mileage being flown by pilots averaged 
slightly less than 10,000, although there were some isolated cases of 





4 Pilot’s salaries averaged only $569.49 in October, 1931. This was somewhat 
less than the average year around income of mail pilots at the end of 1927 of 
$600 to $650 per month. See Ibid, pp. 34-35. 

5 Ibid, p. 37. 
6 Ibid, p. 37. 
7 Ibid, p. 37. 
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pilots flying as high as 17,000 miles per month. In the second six months 
of 1933, a period which reflects the results of the large scale introduc- 
tion of faster equipment, the average airplane speed on all domestic air- 
lines was 116 miles per hour. In the corresponding months of 1932, 
the average had been 106 mph. The increase in average speed from 
1932 to 1933 was, therefore, nearly 10 percent. In the last six months 
of 1934 the average rose to 126 mph, an increase of 8 percent over the 
preceding year, and of 19 percent over 1932.8 The effect of the intro- 
duction of higher speed equipment becomes evident in the increase 
of average miles flown. Even after compensating for the usual seasonal 
fluctuations, by the end of 1934, domestic airlines were employing 11 
percent fewer pilots than at the end of the previous year as is shown 
in the following table. 


total miles average passenger 
pilots hours flown per speed miles per 
employed flown month per hour pilot 
1932, December .. 484 65 6,825 105 14,304 
1933, December . . 463 62 1,297 118 22,463 
1934, December .. 410 63 8,207 130 38,036 
Source: Federal Coordinator of Transportation, Washington, 


D. C., 1936. 


Further analysis reveals that the higher operating speeds increased 
the average number of miles flown per pilot during the periods of 
comparison in 1934 by 13.4 percent over the miles flown in 1932, and 
at the same time the average number of pilots was 13.5 percent less. 
This took place with a 55 percent increase in passenger traffic.® 

The five major airlines started their conversion to an hourly system 
of pay in March of 1931 and proceeded in the following order: Trans- 
continental and Western, American Airways, Western Air Express, 
Eastern Air Transport and United Air Lines. The interesting point 
to note about these conversions is that all the carriers listed originally 
had their own scales for pilot pay. Yet, in October 1933, when United 
changed over to an hourly basis of payment, the five companies jointly 
announced a new and uniform pay scale for pilots in which the unit 
of compensation was based on flight hours in addition to the base 
pay. The hourly rates provided for in this pay formula were as follows: 


$4.00 per hour for day flying under 125 miles hourly speed 
with 20 cents hourly increase to become effective at speeds of 126 
miles, 141, 156, 176, and 201 respectively. In addition each pilot 
received a base rate of $1,600 per annum, increased by $200 per 
annum for each year of service up to a maximum of $3,600 per 
year.1° 


The rates placed into effect on October 1, 1933 by the ‘‘Big-Five” 
would not make much difference for the pilot of an airplane flying 100 
miles per hour; for here with 10,000 miles per month the operators 
scale, based on an hourly rate, was only $40.00 per month below that 





8 Ibid, p. 93. 
9 Ibid, p. 95. 
10 Aviation Week, August 27, 1951, p. 64. 
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of the pilots’ proposal of mileage pay at the rate of 4 cents for each 
day mile and 7 cents for each night mile. However, for an airplane 
flying 150 miles per hour, the operators’ scale was $173.33 per month 
less for 10,000 miles of flying per month, and for planes flying 200 miles 
per hour, the operators scale was $240.00 per month less for 10,000 
miles than the pay scale which was proposed by the pilots." 

There was one small difference in the uniform pay scale proposed 
and placed into effect by the operators in 1933. This was a terrain pay 
increment for the pilots of United Air Lines. This increment was 
later incorporated as a part of Decision 83, and United today is paying 
their pilots a terrain pay differential because of their action in Octo- 
ber 1933. 


BEGINNING OF ALPA 


The birth of the Air Line Pilots Association came as a direct result 
of the various carriers converting to an hourly basis of pay without 
direct negotiation with the pilot group. Even though in existence dur- 
ing the conflict, ALPA was new, still weak, and not completely or- 
ganized. Despite this situation, the pilots came forth with a counter 
proposal to the company wage rates which went into effect October 
1, 1933. 

The pilots’ proposal was based on mileage and was designed to 
produce, at operating speeds then current, average earnings compara- 
ble with those to be expected from the scale announced by the opera- 
tors. Actually the rate was only $.004 per hour more than the operators 
had offered for the same number of miles.'? 

The pilots did not ask for more money; they just wanted to be paid 
on a mileage basis. To arrive at the salary which the operators had 
proposed, the pilots requested a base pay of $1,800 per annum in- 
creased $200 per annum for each year of service up to a maximum of 
$3,000. The mileage pay request was one which would have paid 4 
cents per mile day and 7 cents per mile night over flat terrain, and 
5 cents per mile day and 9 cents per mile night over hazardous terrain. 
Individual flying would have been limited to 80 hours or 10,000 miles 
in any one month. This latter figure was increased to 12,000 miles 
per month during the Labor Board Proceedings in 1933.18 

Management objected strongly to straight base and mileage pay 
for the pilots, fearing it would result in too great a share of the benefits 
of faster equipment going to the pilots. Of course the pilots would 
have gained, but the unit cost of production to the airlines was de- 
creasing at a faster rate than the pilots were gaining as a result of the 
more productive airplanes. 





11 Exhibit I, “Report of the Fact Finding Committee and Case of the Air Line 
Pilots Association,” December 14, 1933, p. 5. 

12 Tbid, p. 5. 

13 With our present airplanes operating in the vicinity of 300 miles per hour, 
this het have limited the pilots today to approximately 40 hours of flying 
per month. 
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Primarily for the reason that the operator’s scale was proposed 
simultaneously with the speeding up of plane schedules, a labor dis- 
pute developed which threatened to tie up all air transportation. At 
this point the National Labor Board was summoned to investigate 
the dispute, and the threatened strike was cancelled. 

During the proceedings before the National Labor Board, the 
pilots contended, that if a limit were not placed on the number of 
miles flown in any month, the progressive introduction of high speed 
planes would result in decreasing the number of pilots employed. In 
principal, at least, doubling the speed of operation cuts in half the 
number of pilots required for flying a route, unless, of course, more 
schedules are flown. Increasing the speed by 50 percent reduces the 
required number of pilots by one-third, and so on in proportion.’ 
Management contended that higher speed operation would result in 
the employment of more pilots because of increased patronage of the 
speedier service. This statement was based primarily on the fact that 
United Air Lines had just placed high speed equipment into service 
and simultaneously had experienced an increase of passenger traffic 
which made it necessary to employ more pilots.1® 

From the safety aspect, it had been agreed that there should be a 
limitation of hours to provide for the safety of the passengers, flight 
personnel, mail, express, and the airplane itself. The limitation had 
been placed to prevent fatigue, and upon this point the discussion was 
centered. The main question was whether fatigue was a result of miles 
flown or hours flown. There was, and still is, disagreement as to the 
effect of increased operating speeds on pilot’s fatigue. The Aero 
Medical Association has said that fatigue increases with speed. On the 
other hand, certain flight surgeons have testified, that in their judg- 
ment, fatigue was independent of speed.’* Former President Seymour 
of American Airways told the National Recovery Administration that: 


“Increased speed of equipment has no bearing on the hours a 
commercial pilot should work in a month. There is no sensation of 
speed at altitudes where 90 percent of the flying is done; the 
medical examiners for the Army and Navy will confirm this state- 
ment. Fatigue is in proportion to time and not miles.’’!7 


The Air Line Pilots Association on the same occasion presented 
the view that: 


“Increased speeds are invariably attended by increased hazards 
and physical strain . . . pilot risk varies directly with the amount 
of exposure and the unit of exposure is miles and not hours.’’!8 


It was agreed that as hazards increased, fatigue also increased. 
Therefore the pilots held that the more take-offs and landings made 





14 Brief, of the Air Line Pilots Association before the National Labor Board, 
December 13, 1933, pp. 16-17. 

15 Hours, Wages and Working Conditions in Scheduled Air Transportation, 
Washington, D. C., March, 1936, p. 92. 
16 Ibid, p. 83. 
17 [bid, p. 83. 
18 Ibid, p. 83. 
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with faster airplanes, and the greater distance covered meant increased 
hazards. For example: a round trip from Washington to Chicago in 
an airplane crusing at 150 miles per hour (assume no wind) can be 
flown in eight hours. A pilot in the airplane cruising at 300 miles per 
hour is able to fly two round trips in eight hours. Thus the pilot in 
the faster airplane is subjected to more hazards such as weather (he 
may have to fly through a severe frontal activity four times compared 
to twice that the pilot of the slower plane would have to fly through 
it), traffic congestion, instrument approaches, and the general com- 
plexity of the airplane itself. The pilots who fly at 300 mph are cer- 
tainly subjected to more hazards, and following in line with statement 
previously agreed to, fatigue would then increase. 

In November, 1933, the National Labor Board’s Fact Finding Com- 
mittee, after reviewing a great deal of evidence, expressed the follow- 
ing conclusion: 

“We know that on water and on land danger increases with 

speed beyond a certain point. Whether and to what extent this rule 
applies to travel in the air cannot now be stated with any degree 
of certainty. Whether there is increased fatigue or a greater phys- 
ical or mental strain caused by higher speed in the air is debatable. 
The experience has been too short to warrant any definite expression 
of opinion on this point. The subject is one which is worthy of 
scientific study. It is clear, however, to a majority of the Com- 
mittee, that a substantial increase in speed involves an increased 
hazard to airline pilots.’’?9 


It was further pointed out that the pilots flying in the early thirties 
flew with more regularity and with greater safety than in the preceed- 
ing pioneering years. The duties of the pilot, however, had become 
more exacting; their performance required greater technical training, 
and their burden and personal responsibility had certainly not lessened 
as passenger travel expanded and larger planes placed more people in 
the pilot’s care. Improved aircraft and aids to navigation had made 
piloting much safer than formerly, but such aids had not decreased the 
pilot’s hazards completely because now the pilots were expected to fly 
under much more undesirable weather conditions than in the past. 
Management expected a much higher percentage of schedules com- 
pleted.” 


DIVIDING THE BENEFITS OF BETTER EQUIPMENT 


One of the basic points for controversy has always been: “How 
shall the benefits gained from more productive equipment be divided?” 
In the early days the passengers benefited from the increased produc- 
tivity of aircraft and received the lion’s share of any gains. For instance, 
from 1925 to 1933, passenger rates dropped from 15 cents per mile 
to about 6 cents, a figure which is still in existence today, and the mail 





19 Ibid, p. 84. ; 
20 Brief, of Air Line Pilots Association to National Recovery Administration, 
August, 1933, p. 9. 
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subsidy dropped from $1.09 per mile in 1929 to $0.40 per mile in 
1933.21, Management has always contended that the principal benefits 
of increased airplane productivity rightfully should go to the consumer 
in the form of reduced fares, or in the face of rising costs, in the re- 
tention of the existing fare structure. 

On May 10, 1934 the National Labor Board handed down its im- 
portant Decision 83. In this the Board attempted to compromise the 
pilots demands for a mileage basis with the operators’ scale which 
had been uniformly adopted by the “Big-Five” on October I, 1933, so 
that both the company and the pilots would share in the benefits 
accruing from the new equipment and bear the burdens that attended 
its introduction.”? 

What the Board awarded in the mileage issue was a pay structure 
for pilots to be paid for all mileage flown at speeds in excess of 100 
miles per hour, this being approximately the speed of the airplanes at 
that time. The pay scale was as follows: 


MUBEE TO OOO TIGHON qc one ee 2 cents 
POU UU rege OL 20: | ——— i  r  r e 1% cents 
RN NATE a osc os Sta er halal stores 1 cent 


In other words, the more each pilot flew, the less he made per mile, 
or per hour, no matter how one computed it, since all other increments 
remained constant other than the mileage one. This was, and still is, 
exactly opposite to all adopted labor standards which almost universally 
require a higher rate for each hour worked in excess of a set number 
in a given period. The airline pilots were paid by this decreasing rate 
method from 1934 until 1951 when almost half of the airline pilots 
in the country succeeded in negotiating a reversal of that principal. 

The Board limited the total hours of flying per month to 85, and 
further, the Board established minimum rates of pay which could be 
paid to airline pilots. Under Decision 83, the rate of base pay was 
established at $1,600 per annum with an increase of $200 per annum 
for each year of service up to a maximum of $3,000. Hourly rates of 
$4.00 for day flying and $6.00 for night flying for speeds under 125 
miles per hour, with a 20 cent increase for day flying and a 30 cent 
increase for night flying to become effective at hourly speeds of 140, 
155, 175, and 200 miles per hour respectively were ordered by the 
Board. 

On the controversial item of mileage limitation, the National Labor 
Board made the following statement: 


“Experience has not crystallized sufficiently to put a maximum 
on the monthly mileage of air pilots.”’2% 


The Board pointed out that if by scientific determination, a direct 
limitation of mileage should ever be found to be necessary, the power 
to prescribe such a limitation should be definitely conferred by statute 





21 Ibid, p. 7. 
Pe — 83, National Labor Board, Washington, D.C., May 10, 1934. 
id. 
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upon the appropriate administrative agency, but if mileage limitation 
were desirable purely for regularizing employment, it should be ac- 
complished, as in railroad service, by agreement between the employees 
and the airlines.?* Thus the pilots lost their first battle in an effort to 
obtain mileage limitation. 

Following the National Labor Board’s Decision 83, the United 
States Congress, in establishing the Air Mail Act of 1934, required that 
each carrier awarded a mail contract comply with Decision 83. The 
Civil Aeronautics Act of 1938 in Section 401-L-1 stated that: 


“Every air carrier shall maintain rates of compensation, maxi- 
mum hours, and other working conditions and relations of all its 
pilots and copilots who are engaged in interstate air transportation 
within the continental United States (not including Alaska) so as 
to conform with Decision numbered 83 made by the National 
Labor Board on May 10, 1934, notwithstanding any limitation 
therein as to the period of its effectiveness.”25 


Section 401-L-3 of the 1938 Act further stated that: 


“Nothing herein contained shall be construed as restricting the 
right of any such pilots or copilots, or other employees, of any such 
carrier to obtain by collective bargaining higher rates of compensa- 
tion or more favorable working conditions or relations.” 

This latter section of the Act has been considered an indication 
that Congress realized that there were other factors in the offing that 
would have to be taken into consideration. It should be borne in 
mind that when the early negotiations were going on between manage- 
ment and the pilots there was no law in existence which guaranteed 
the collective bargaining rights of air line pilots and copilots. To 
remedy this, Title II of the Railway Labor Act was signed in 1936 by 
President Franklin Roosevelt bringing this group of employees under 
the provision of the Railway Labor Act.*¢ 

Generally, the carriers complied with Decision 83, and although the 
pilots were not completely convinced that they were receiving a fair 
share of the increased productivity of the DC-3 over its predecessor 
planes, they did not advance any strong contract proposals to modify 
the original decision until 1941. 


The T.W.A. Situation 


At this time, the first new equipment was being introduced on 
T.W.A. in the form of the Boeing Stratoliner. Not only was the Strato- 
liner a faster airplane than the DC-3, but it was also considerably 
heavier. The first version of the Stratoliner weighed 45,000 pounds, 
compared to slightly over 25,000 for the DC-3. Management contended 





24 Hours, Wages, and Working Conditions in Scheduled Air Transportation, 


8. 
25 Section 5 of Decision 83 originally ordered that the award remain in effect 
for a , period of one year. 
“Report of the Emergency Board and Transcript of Proceedings to In- 
vestigate a Dispute Between the Air Line Pilots Association and TWA et al,” 
National Mediation Board, New York, New York, 1946, Vol. 4, p. 391. 
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that the pay scale established in Decision 83 provided sufficient increase 
for the pilots because of the increased productivity involved. The 
pilot thinking was that they were not receiving a fair increase for 
flying the larger faster ship. Collective bargaining and mediation as 
specified under Title II of the Railway Labor Act failed to produce 
a settlement, and in one of the few cases where management has ac- 
cepted arbitration, an award was made on June 23, 1941 which recog- 
nized the increased productivity of the pilots. This award gave the 
pilot $6.50 per flight hour for day flying and $9.60 per hour for night 
flying. These amounts were further increased in a second arbitration 
award dated March 26, 1945 which resulted from the introduction of 
a newer model of the Boeing Stratoliner weighing 54,000 pounds. 

With the introduction of the Douglas Skymaster DC-4 and the 
Lockheed Constellation in the mid-forties, the problem again arose 
as to what portion of the increased productivity should go to the pilots. 
The issue at that time was rapidly becoming industry-wide since there 
were thirteen airlines involved in the four-engine equipment program. 
Management of the thirteen airlines in question were aware of the fact 
that there was going to be a strenuous effort on the part of the various 
pilot groups to increase their salaries, and in an attempt to strengthen 
their position, formed an “Airlines Negotiating Committee.’’*? The 
Air Line Pilots Association objected violently to this procedure, but 
the CAB declared it legal under the Civil Aeronautics Act of 1938.78 

Collective bargaining and mediation between the TWA pilots 
and their management, as represented by the Airlines Negotiating 
Committee, failed to resolve the basic issues, and as a result the Na- 
tional Mediation Board proffered arbitration. This was tentatively ac- 
cepted by management, but it was conditional, predicated on the fact 
that the award would be applied to the pilots of all thirteen carriers 
involved. ALPA insisted that the award would apply only to the TWA 
pilots, and as a result the dispute was not arbitrated. Following this, 
a strike vote was taken on TWA, and the result was 812 for and 9 
against the strike.” 

The Mediation Board notified the President of the United States 
of the proposed strike advising the President that ‘in their judgment 
the strike would interrupt interstate commerce to a degree such as to 
deprive a section of the country of essential transportation.” The Presi- 
dent then, by virtue of the authority vested in him in Section 10 of 
the Railway Labor Act, created an Emergency Fact-Finding Board to 
investigate the dispute and make recommendations for its settlement. 

In the presentation of their case to the Board, the pilots first pointed 
out that they had received no increases in their rates of compensation 
since Decision 83. It was further stated that in 1934 the country was 





27 This committee was composed of representatives from the thirteen airlines 
involved, and was an attempt on the part of the carriers to conduct negotiations 
on an industry-wide basis. 

28 “Report to the President by Emergency Boards,” June 20, 1946-June 30, 
1949, Vol. 2, p. 8. 

29 Ibid, p. 8. 
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just beginning to recover from its worst depression, and salaries of that 
time were no longer sufficient to meet increased living costs. 


The representatives of management admitted that its pilots were 
entitled to a reasonable share of any increase in productivity which 
resulted from the operation of larger and faster aircraft, but they 
argued that such reasonable increases in earnings were already possible 
under the hourly and mileage increments as established in Decision 83 
and embodied in the then current working agreement.*® As for the 
cost of living increase, the carrier contended that Decision 83 also 
automatically met the situation as demonstrated by the increased take 
home pay over the years. The DC-3 pilot flying 85 hours under Decision 
83 had a take home pay of $789.75 while the Constellation pilot flying 
the same number of hours received $904.50.51 

The original intent when Decision 83 was established was that the 
increased pay from flying the more productive airplanes would not 
merely offset the increased cost of living but would be an additional 
amount for flying the larger and faster equipment. The members of 
the original board apparently assumed that the formula of Decision 83 
would be workable only in a static economy, for they specifically out- 
lined that higher rates of pay could be negotiated. This principal was 
reaffirmed by Congress in the Act of 1938 as mentioned previously. 


With the Constellation flying twice as fast as the DC-3 and carrying 
up to three times as many passengers, the pilots argued that the pay 
differential arrived at by the application of the Decision 83 formula 
was not sufficient.*? pointing out that the Constellation domestic pilot 
pay for a four year captain was $2.07 per ton mile at 65 percent payload, 
and the DC-3 pilot cost was $5.25 per ton mile at 65 percent payload.*% 
This meant a $3.18 saving per ton mile to the company. 

As a result of these facts and statistics, the TWA pilots asked for 
the following changes in their pay formula. Their hourly pay, referring 
back to Decision 83, should be set at a rate of $5.00 for day flying and 
$7.50 for night flying at speeds of 200 mph or more. The pilots asked 
that the speed brackets be extended in 40 mph brackets with an in- 
crease of $0.40 for day flying and $0.60 for night flying for each bracket. 
This would produce a day hourly rate of $6.40 and a night hourly 
rate of $9.60 for the bracket of 320 mph and over. They requested a 
maximum of 80 hours per month with an 85 hour maximum in any 
one month if necessary for the DC-4 pilots. For the Constellation pilots 
the pilot group asked that a 75 hour per month limitation be placed 
with a maximum of 85 hours in any one month if necessary to complete 
the schedules. 








30 Ibid, p. 27. 

31 Ibid, p. 27. 

382 The plane’s productivity was increased 500 percent, yet the pilot’s wages 
were to be increased from $789.75 to only $904.50 for flying the Constellations 
instead of the DC-3. 

33 “Report of the Emergency Board and Transcript of Proceedings to In- 
vestigate a Dispute Between the Air Line Pilots Association and TWA et al,” 
National Mediation Board, New York, New York, 1946, Vol. 10, p. 1245. 
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The pilots further asked that their base pay for DC-4 pilots be 
increased from $133.33 per month in the first year to $300.00 with in- 
creases of $25.00 per month each year until a top of $475.00 per month 
was reached. The top base pay established under Decision 83 and at 
that time still applicable was $250.00 per month. For Constellation 
pilots, the pilot group requested a starting base pay of $325.00 and 
$25.00 increases up to $500.00 per month. This, incidentally, marked 
the first time that a different base pay had been requested for each 
type of equipment flown. 

For mileage pay on the DC-4, the pilots asked that the mileage pay 
established in Decision 83 be amended to read 4 cents for each mile 
under 10,000, 3 cents for the next 2,000, and 2 cents for all remaining 
miles, these to be computed for all miles flown in excess of 100 mph. 
The pilots also asked that there be a limit of 22,000 miles per month 
for all DC pilots. 

The mileage pay on Constellations was proposed at 5, 4, and 3 
cents, to be computed on the same basis as that for the DC-4 pilots. 
There was proposed a maximum of 24,000 miles per month for all 
Constellation pilots. 

In their presentation before the Board, the pilots presented the 
following arguments:** 


1. The equipment in question was heavier, faster, larger, and 
more productive from a revenue standpoint, and they were en- 
titled to share in such increased productivity. 

2. Its operation involved more responsibility and hence re- 
quired a “higher and more exacting degree of qualification, skill, 
and technique.” 

8. The result of such operation would be the reduction in num- 
ber of pilots and copilots required “for a given job of flying.” 

4. The 1941 and 1945 Boeing arbitration awards recognized 
that pilots should receive higher compensation for flying heavier, 
faster, and more productive equipment. 

5. Pilots may obtain better salaries than outlined in Decision 
83 as specified by the Civil Aeronautics Act of 1938. 

6. The pilots had had no increase since 1934, other than some 
minor “fringe” benefits. 

7. TWA management decided that more time was needed by 
pilots in checking weather, routes, and figuring a flight plan due 
to much greater distances involved; therefore more weather and 
other variables would be encountered, and so management of TWA 
required their pilots to report for duty one and one-half hours 
before departure instead of one as had been accepted practice for 
years. 

8. The railroads historically followed the principle: “The greater 
the weight, the greater the salary.” 

9. The rigidity of physical and mental requirements made it 
certain that a large number of pilots would be grounded before 
reaching the age of fifty. 





34 See “Report to the President by Emergency Boards,” June 20, 1946-June 30, 
1949, Vol. 2, p. 26. 
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Management again replied that Decision 83 more than compensated 
the pilots for the claims outlined in numbers 1, 2, and 6 above. They 
further argued that the faster planes produced more employment, not 
less as claimed by the pilots. The company said that the pay demands 
were “astronomical” and ‘“‘absurd,” being “‘fantastic’’ and on “no 
possible basis’’ could they be justified. Increased and improved naviga- 
tional aids took the greater part of risk out of flying, and so the hazard 
angle could no longer be used as a justification for higher salaries 
argued the company. The copilot, who formerly had to handle the 
baggage, serve meals and act as a passenger attendant, no longer had 
to perform these duties and was available full time to help the pilot 
in any manner prescribed by the captain, thus reducing the work load 
of the pilot. It was also pointed out that the airplanes of 1946 were 
much better sound-proofed than the earlier planes, and this sub- 
stantially reduced the fatigue brought on by excessive noise. General 
improvements in the later airplanes, such as propeller de-icers, auto- 
matic mixture controls, carburetor heaters, and many others supposedly 
made the pilots’ job safer and easier. The company finally stated that 
such increases would possibly require a request for higher mail pay 
and the pilots’ pay demands might not be included as an “allowable 
cost.” 

When the Board handed down its recommendations, it did not 
conform to the pilots demands that they have a separate schedule for 
each plane for mileage and base pay purposes.** It was pointed out 
that the pilots had not made that request when the Ford Tri-Motor 
was replaced by the DC-3. 

The Board stated that the increased rates and new schedule for 
each type of plane for domestic and international service would yield 
earnings far in excess of the pilots’ work and responsibilities on the 
new planes, and would also change the fundamental purpose of the 
formula as originally established in 1934 in ways that were not justified 
either by the record or the experience of twelve years under the 
original formula.** 

The Board did recommend, however, that the mileage increment 
as established by Decision 83 be amended since it did not adequately 
compensate for the higher speeds. The Board recommended that a 
rate of 114 cents per mile be substituted for the 1 cent mileage rate 
for monthly mileages of 12,000 and over flown at speeds in excess of 
100 mph. 

For hourly rates the Board recommended that the brackets be ex- 
tended in 25 mph increments starting with 200 mph and extending 
through 300 mph. In the bracket 200-225 mph, the day rate was to 
be $5.00 per hour and the night rate was to be $7.50 per hour. 20 
cents was to be added to each bracket for day flying and 30 cents to 





35 Ibid, p. 29. 
36 Ibid, p. 29. 
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each bracket for night flying. This would yield $5.60 per day flight 
hour and $8.40 per night flight hour in the 275-300 mph bracket.*7 


The Railway Labor Act specifies that the recommendations of any 
Fact-finding Board are not binding, and since the pilot group did not 
consider the recommendations adequate they prepared for a strike 
which followed shortly thereafter. 


On November 15, 1946, the TWA pilot group and their manage- 
ment signed an arbitration agreement and this action terminated the 
strike. (The results of this arbitration award were to be binding only 
upon the TWA pilots and not all the pilots of the thirteen airlines 
represented on the ‘Airlines Negotiating Committee.”) The Com- 
mittee had always argued that any awards would be applicable to all 
thirteen airlines but ALPA argued against this. 

On January 22, 1947 an arbitration award was handed down in 
which the following decisions were included. 


1. Pilots flying DC-4 and Constellation type equipment received 
a $50.00 per month increase in base pay. 

2. The hourly pay rates recommended by the Presidential Fact- 
finding Board were ordered placed into effect. 

3. The mileage pay section was amended to read as follows: 
“The number of miles to be paid for at 2 cents shall equal 10,000 
minus the hours flown in the month times 100; the remaining miles 
to be paid for at 1% cents. 

Example: Assuming 80 hours flying time at 205 mph: 

Miles flown in month (80x205) .............. 16,400 
Less miles at hourly speeds of 100 mph 
(hours flown in month times 100 or 80x100) . 8,000 





DATOS AG HODRIC fOr. oo.s 6 scan ossiw eons 8,400 
2000 miles at 2 cents 
1O000—ASOE205) hase cicsscnceswses vee $ 40.00 
6400 miles at 1.5 cents 
RN Do osoioceracereleraiw nie wiki ele uwaidia-sicterens 96.00 
Total mileage pay for month ........... $136.00 


Source: Arbitration Award, Under the Railway Labor Act 45 
U.S.C. 151, 157, et seq., Air Line Pilots Association and Trans- 
continental and Western Air, Inc., January 22, 1947. 

There was no provision included in the Presidential Fact-Finding 
Board’s recommendations for any mileage limitation and this debatable 
question was not included in the items to be decided upon by the 
arbitration board. Thus the pilots might be said to have lost the sec- 
ond round in their efforts to obtain some sort of mileage limitation. 

Following the TWA arbitration award negotiations were resumed 
on other airlines and settlements were accomplished throughout the 
industry. These settlements included the improvements established by 
the decision of the arbitration award and in addition the base pay 
increase on many lines was extended to include all first pilots on all 
types of equipment. Also, a gross weight pay figure appeared in the 


87 Ibid, p. 42. 
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pilot’s pay formula for the first time. This paid the pilot 134 cents for 
each 1,000 pounds certificated gross take-off weight each hour of flight 
time. This was probably the most notable gain for the pilots in their 
efforts to receive a bigger share of the gains derived from the larger, 
faster, and heavier airplanes. 


American Airlines Case 


Shortly after the airline industry had settled their “four-engine”’ 
disputes with the pilots a situation was being developed on American 
Airlines which later led to the mightiest of all efforts on the part of 
the pilots to obtain a mileage limitation. Immediately following the 
war the pilots on American Airlines, as on all other airlines, were 
looking forward to the rapid expansion which was about to take place 
in the field of air transportation. To them it meant probable promo- 
tion to Captain, improved working conditions, and increased job 
security. The number of pilots working for American Airlines had 
steadily increased until it reached a peak of 1,291 in 1946.3° 

At this point the first post war equipment began appearing on 
American Airlines, and its effect on the number of pilots required can 
best be illustrated by the following table. 


TOTAL PILOTS 


ON PAYROLL®9 REMARKS 
50 passenger 240 mph DC-4 
NOAG. Marah. 36:5 sce sas 1,291 introduced. 
52 passenger 300 mph DC-6 
194T MATER aie <.c ses 1,055 introduced in April. 
40 passenger 286 mph Convair 
1948 Mareh ....4..06. 828 introduced in June. 


Transition to new equipment 

complete. 21 passenger 180 

mph DC-3 removed from sched- 
1949 March .......... 740 ule. 


Total Decrease ..... 551 


This reduction in the number of pilots was equal to 43 percent. 
The question then arose as to (1) whether the reduction in pilots was 
due to the new equipment, (2) to a reduction in business, or (3) was 
the pilot list inflated in 1946? The following table will clearly indicate 
that there was not a reduction of business in this period. 


Revenue Seat Available 
For twelve month passenger miles miles ton miles 
period ending (in millions) (in millions) (in millions) 
December 1946 ........ 1,307.9 i 224.4 
December 1947 ........ 1,379.3 1,967.4 259.6 
December 1948 ........ 1,303.1 2,149.5 302.7 
December 1949 ........ 1,504.8 2,323.9 322.6 


Source: CAB Domestic Rates Section. 





38 From W. W. Braznell, Director of Flight, American Airlines. 

39 Statistics from W. W. Braznell, Director of Flight, American Airlines. 
Chart computed by ALPA and filed as a Brief before the American Airlines Fact- 
finding Board of 1951. 
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In reply to the question as to whether or not the pilot list was 
inflated in 1946, the pilots produced the pilot utilization figures for 
the pilot group for the period. The results are as follows: 


Hours 
SPOODEN DRE IE: 5.5.0555s!555. 5s ose onsen eae eee ee 77:00 
December 2OA7 qu. cok occas senor raistavetevedeestoeeians 81:54 
PRMD E NNNES cosh cg) cavsasbasyaeibin SRI are GIO 81:42 
ee. ee ee eer eer eae tne aren Te ae 82:18 


Source: W. W. Braznell, Director of Flight, American Airlines. 


It can clearly be seen that the utilization increased only slightly 
over five percent during this period, which would indicate that the 
airline did not have an excess of pilots during the time. 

The trend was, of course, as shown by the above tables, that fewer 
and fewer pilots were being required, and each remaining pilot through 
the use of the faster equipment was producing more and more, and in 
return was receiving only a slight increase in pay. In December, 1946, 
for example, 1177 pilots were flying 1,307.9 million revenue pas- 
senger miles. By December of 1949, only 772 pilots were flying 1,504.8 
million passenger miles. This required that pilots fly more trips, and be 
on duty more days than they had ever been in the past. Longer lay- 
overs were required and generally each pilot was required to be on 
duty many more hours than previously to complete his 85 hour flight 
time limitation. 

The lesser number of pilots forced many men who had been flying 
first pilot for many years to return to copilot status with a resultant 
large decrease in earnings. The situation reached the point where, by 
1950, the most junior copilot on American Airlines had been with 
the company 5-5/6 years, and the most senior copilot or junior captain 
had been with the company 8 full years.* 

Primarily because of the statistical data presented above, the pilots 
felt that they were being unjustly penalized as a result of the intro- 
duction of the new equipment, and that they were not fairly sharing 
from the increased productivity of the post war airplanes. They also 
recognized that management must also share in the rewards of the 
faster, heavier equipment. The pilots felt that they could safely fly 
more than the 13,600 miles per month they had been flying in the 
DC-3’s, but they insisted that the number of increased miles flown in 
the faster equipment should be controlled and further, that it must 
not unjustly penalize the pilots. 

Decision 83 of the National Labor Board, showed some recognition 
of the fact that changes would be required at some time in the future. 
But apparently the Board did not realize the adverse effect that the 
post war aircraft would have on general pilot working conditions. It 
will be recalled that Decision 83 stated that, “it would be advisable 
to adopt a basis of pay under which both the company and the employee 
would share in the benefits accruing from the new equipment and bear 





40 American Airlines Seniority Lists, 1939-1950. 
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the burden that attended its introduction in the beginning.” It was 
with this in mind that the pilot’s proposal was designed as one of 
“mileage increase determination,” hereafter referred to as MID. 

This was a proposal which would enable not only the carrier to 
continue its program of reducing flight crew cost per unit produced, 
but would also aid the pilot group in maintaining minimum pilot 
standards of working conditions, health, and efficiency, despite vastly 
increased productivity and the usual deterioration of working condi- 
tions as the result of the introduction of faster equipment into 
schedule.*! 


The pilots established two constant factors to form a basis for the 
proposal. The first of these was the maximum of 85 hours already 
federal law, and the second constant was obtained by multiplying the 
speed of the DC-3 (160 mph) by the 85 hour figure. The resulting 
figure was 13,600 miles and this was used as a base figure for all future 
mileage computations. The DC-3 was used because it had been in 
use since 1936, and pilot standards of job content became more or 
less standardized around the trip frequency, miles flown, trip distances, 
and other related pilot working conditions that were peculiar to the 
utilization of aircraft. 4? It was further pointed out that most all of 
the rules sections of the pilots’ working agreements in effect in 1951 
were written on the basis of the utilization of the DC-3 type aircraft. 

The pilots then established certain steps to be followed in the 
application of the Mileage Increase Determination formula. These 
are listed below: 


1. Determination of the base mileage. 


DC-3 — 85 hours of flying at 160 mph 
160 x 85 = 18,600 miles per month. 


2. Determination of the increased miles per hour that would be 
flown by the faster aircraft. 
Assume a DC-6 at 250 mph 
Subtract 160 mph (DC-3 speed) 


90 mph increase in speed 
3. Determine the amount of the increased miles which should 
accrue to the airline and the amount which should be applied to 
maintain pilot standards. 
90 mph divided by 2 = 45 miles per hour to each party. 
4. Determine the number of increased miles to be flown per month 
by a pilot in a specific aircraft. 


Increased miles per hour = 45 
x 85 hours 





8,825 increased miles per menth 





41 Brief, by Air Line Pilots Association in the Presidential Fact-finding 
Board proceedings, 1951. 

42 Brief, “Background, Application, and Explanation of the American Air- 
lines Pilot’s Mileage Increase Determination Proposal” filed by the Air Line Pilots 
Association in the Presidential Fact-finding Board Proceedings, 1951, p. 2. 
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5. Determine the miles per month to be flown by a pilot in a 
specific aircraft. 
Base mileage per month 13,600 
Increased mileage per month 3,825 





Pilots’ monthly mileage for DC-6 type aircraft 17,425 

6. This can then be expressed in an hourly figure for scheduling 
purposes. 
17,425 divided by 250 mph (DC-6 speed) = 69.6 hours 


Source: Brief, by the Air Line Pilots Association, “Steps in Apply- 
ing Mileage Increase Determination.” 1951, p. 5. 


It may be asked why the pilots did not request a straight mileage 
limitation similar to the railroads where an engineer is permitted 
only a fixed number of miles per month. Actually, this was considered 
quite seriously by the pilots at one time, especially when they discov- 
ered early in their research program that the miles flown in a month 
had increased at an average rate of about 600 miles per month for the 
past twenty years.*® There is actually some justification for a fixed 
limit on the number of miles which a pilot could fly during a month 
even though this would restrict a pilot’s future earnings. Even with a 
fixed limit on miles a pilot’s total productivity could remain the same 
as it had been in the past since speed and miles flown are not the only 
measure of productivity of an aircraft in as much as the size and weight 
could increase to the point where the pilot’s salary per ton mile could 
continually be reduced as larger and faster planes were put into service. 

It must be recalled that the basic unit around which the transporta- 
tion industry revolves is the mile. All cost elements of any transporta- 
tion enterprise are quoted in terms of miles; deaths from accidents 
in air transportation are computed on a passenger mile basis; air mail 
payments are based on a ton mile; why not pilot’s pay? 

The American Airlines pilots conceded that they could safely fly 
in excess of 13,600 miles per month and still maintain their basic 
standards of working conditions, health, and efficiency. Management 
contended that a full 85 hours should be flown regardless of the number 
of miles which would result. 

Without some correction to their basic contract, any reduction in 
number of hours worked would also bring about a reduction in pay. 
The pilots wanted to maintain their present salary and work less 
hours per month. The pilots’ proposal, therefore, contained an ad- 
justment in the pilots’ gross weight compensation in order to counter- 
act the reductions in hourly and mileage pay after the MID went into 
effect.** 

Application of the MID formula would have resulted in the 





43 Brief, “A comparison of the Pilot’s Mileage Increase Determination Pro- 
posal and a Flat or Fixed Mileage Limitation, ALPA, 1951, p. 8. 

44 Reducing hours without reducing take home pay was not new, for effective 
November 1, 1950, pilots on Pan-American received $75.00 per month more pay 
for 10 less flying hours per month. Also, American Airlines had reduced the work 
week from 48 to 40 hours in 1946 with no loss of pay to over 9,000 employees. 
This reduction applied to all employees except flight personnel. 
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American Airlines pilots flying a 1,000 mph jet aircraft 51,000 miles 
per month or 51 hours. For this he would have received $2,546 per 
month. Under the old contract he would have been paid $2,815 per 
month so the pilots were actually negotiating for a pay cut when the 
formula was applied to the planes of the future. 


The management of the various airlines confronted with the MID 
proposal said that it was just another method of ‘“‘featherbedding.” 
This was the wrong term to apply because it is not featherbedding 
when an individual is being paid only for work performed. Actually 
the pilot groups do not want to “featherbed.” For instance, a pilot on 
a major airline flying DC-3’s used to fly 7 round trips a month between 
Washington and Chicago. With the introduction of DC-6’s and Con- 
stellations, the pilot is required to fly 15 trips. Under the MID formula, 
that pilot wanted to split the difference and fly 11, and furthermore 
he only wanted to be paid for 11 trips. It is true that an individual 
could make more money on 15 trips, however, he would then have to 
make more take-offs, more landings, more approaches,** and encounter 
more fatigue producing factors which takes us again to the safety 
aspect of an excessive number of miles flown. 

We all know that as speed increases, visibility decreases and hazards 
and nervous strain increase. All in all faster equipment means a shorten- 
ing of active flying life. No one knows exactly what effect continued 
high altitude flying, even in pressurized cabins, will have on the 
human body. A pilot does not enjoy the job security in this respect 
that any other professional man or laborer does. For this reason, would 
it not be a fitting and proper requirement that management pay the 
pilot a high salary while he is capable? 


In reply to the pilots’ proposals, management recognized the in- 
creased productivity, but argued that they had received little or no 
benefit themselves from the introduction of the newer equipment. 
This argument was based on the following: 


The productivity of each of American’s employees increased 
$3,529 during the years 1940-1949. Of this amount $1,492 went to 
the public in the form of retention or reduction of rates, $1,947 to 
increased wages and benefits of its employees, and only $72.00 or 
2 percent to the company and its stockholders in dividends or net 
profits.*6 


The Fact-finding Board, in their analysis, mentioned that the pilots 
were basing their case heavily on the decline in the number of pilots 
employed by American Airlines since 1946. Contrary to the pilots’ 
viewpoint, the Board considered that the company had an abnormally 
high number of pilots on the payroll in 1946, brought about by several 
circumstances. One of these was that the company’s military transport 





45 Aviation Week, August 27, 1951, p. 65 stated that a pilot on the New York- 
Washington route with stops at Philadelphia and Baltimore has been known to 
make 13 instrument approaches in one day. 

46 Dobben, Gerard B., “AA-ALPA Hearings Resumed on Mileage Limitation 
Issue,” American Aviation, February 19, 1952. 
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contract was terminated suddenly, thus making available a large group 
of pilots, and in addition a large number of veterans had just returned 
from the armed services.47 The company was also involved in a very 
extensive training program training all of its pilots for the new equip- 
ment which was to be delivered shortly thereafter. This, of course, 
required that for each pilot in training, there be an additional pilot 
required to fly his trips back on the line. The Board further pointed 
out that the utilization in 1946 was only 59 hours per month, or 20 
percent below that in 1950.* 

The Board further stated that since the total number of pilots in 
the air transportation industry had grown from 308 in 1928 to 6,831 
in 1950, the number of pilots employed would continue to be increased. 
This may have been an error on the Board’s part as they apparently 
felt that the air transportation industry would continue to expand in 
the future at the same rate as it had in the past twenty years. The 
increased number of pilots required each year during the first twenty 
years of the industry’s existence will probably not be duplicated. Route 
mileages will be increased only slightly, if at all. Consequently the 
only increase in pilots required will be through the addition of sched- 
ules as business requires. 

The Board stated that the benefits of increased productivity need 
not necessarily go to labor as evidenced by the views of the Steel In- 
dustry Board of 1949 which had been established to resolve the differ- 
ences between management and labor over wage improvements result- 
ing from the exceptional rise in productivity in the steel industry. That 
Board said in its summary: 


“It is the belief of the Board . . . wage rates in a particular 
industry should not be tied directly to productivity in that in- 
dustry, but rather should be related to the general industrial rise 
in productivity, and that any excess of productivity in any one 
industry over the general average should provide primarily the 
means of reducing the prices of the products of that industry.’’*® 


With reference to the safety aspect of flying the additional mileage 
per month, the Board referred to the judgment of the professional risk 
calculators who make up life insurance rates. It was noted that many 
occupations, mainly on the railroads, required the payment of higher 
extra insurance premiums than did the occupation of airline pilot.®° 
The mortality rate of pilots had dropped from a high of 87 per 1,000 
in 1929 to 1.1 per 1,000 in 1950. It is true that the actual mortality rate 
as attributed directly to flying was considerably less, however, due to 
the short time that the industry has been in existence, there has been 





47 “The Report to the President by the Emergency Board,” Washington, D. C., 
May 25, 1951, No. 94, p. 18. 

48 Ibid, p. 19. This figure does not agree with the utilization figures furnished 
by the company and referred to earlier in this report. The Board obviously com- 
puted utilization in a different manner than the company or the pilots. 

49 “Report to the President by the Steel Industry Board,’’ September 10, 1949, 
p. 3. See also, p. 44. 

50 Supra, note 51, p. 31. 
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no detailed study and analysis made relating to the possible premature 
deaths attributed indirectly to flying. It is most important that a study 
of this sort be made before factual statistics can be presented. 

In so far as mileage increase determination was concerned, the 
Board stated that it was without precedent either in this country or in 
any other country, and furthermore, the present limitation of 85 hours 
a month was below the limits set in many other countries.”! 

The pilots on American Airlines were advised by the Board to not 
worry about the effect of high speed jet and turbo-prop engines for 
some time since it was quite probable that there would be no deliveries 
of that type of equipment on U.S. domestic lines before 1956 or 1957. 
Furthermore, American’s fleet had just recently been modernized, and 
there would certainly be no more technological layoffs for some time 
since management could be expected to get some use out of their big 
investment in post war aircraft. Planes would not get much heavier 
for some time since there were few airports in the country which could 
handle planes much heavier than present day equipment. 

What was probably the determining factor in the Board’s decision 
was the final point made before issuing its recommendations. This 
point was: 

“On March 13, 1951, the Department of Labor added airline 
pilots to the list of critically short employees. In such circumstances 

it is inappropriate to recommend a reduction in the work hours 


of American workers, particularly of those in a craft which has 
been declared to be suffering from a critical shortage.’’>? 


Referring back to the original MID proposal, one sees that it did 
call for a reduced number of hours to be worked by each pilot per 
month. This was undoubtedly the greatest determining factor in the 
Board’s decision of mileage limitation which was as follows: 


“It is therefore the suggestion of the Board, that if and when 
American Airlines places an order for planes with a speed of 325 
mph or more, the parties promptly undertake a joint study to ascer- 
tain the effect of such equipment on work load and job content, with 
a view to agreeing upon the facts and reaching a conclusion as to 
what, if anything, should be done thereupon, with respect to the 
workload or the monthly flying hours.’ 


The Board then formally recommended that the request for “‘mile- 
age increase determination” be withdrawn. Members of the Board 
admitted that a much more constructive decision could have been ar- 
rived at through collective bargaining action between the parties who 
knew the industry than through a board composed of laymen whose 
sole contact with the problem was through verbal testimony. 

The pilots were disturbed at their failure to secure the recom- 
mendations of the Board for a MID. Unrest was apparent in all pilot 
groups throughout the country. Strikes were imminent, for under the 

51 Tbid, p. 32. 


52 Tbid, p. 43. 
53 Ibid, pp. 44-45. 
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Railway Labor Act, recommendations of a Fact-finding Board are not 
binding and may be rejected by either party. American Airlines man- 
agement reluctantly accepted the recommendations although they 
stated that they did not agree with all sections. 

Several concrete recommendations did come out of the proceedings, 
however. Among these were full paid vacations, pay guarantees and 
probably the most important was recognition of the fact that the copilot, 
the “forgotten man” of the industry in the past, should be paid on a 
scale more nearly equal to that of the first pilot. The Board recom- 
mended that the copilot be paid his full copilot base pay, and in addi- 
tion, 55 percent of the first pilot’s flight pay. This was the first time 
in the history of the pilot’s pay scale that the copilot had been recom- 
mended for the various increments of hourly, weight, and mileage pay 
which had been paid to the first pilot for years. 

Why did the pilots not receive more favorable recommendations 
from the Board? It has been stated that there was so much confusion 
and misunderstanding in the preparation of the case that some ALPA 
representatives did not thoroughly understand the problem and pro- 
posals themselves. No one will ever know what the decision would 
have been had the case been handled differently, or if a change in 
tactics had been employed after the proceedings had commenced. 

The pilots were undergoing severe internal difficulties in their own 
association at the critical time when strategy was being developed for 
the mileage limitation fight, thus weakening their front. Originally 
it had been scheduled to be an “all-out fight.’”’ In addition, the threat 
of government seizure of the industry hung over the heads of the 
pilot group. This could have tied up settlement for many months as 
it had in the case of the railroads. Labor would have been denied con- 
siderable in financial gains indefinitely. 

After consideration of all the factors following the recommenda- 
tions of the Board, the Executive Board of ALPA advised each pilot 
group involved that they were released from the MID Mandate issued 
by the 11th Convention of ALPA in 1950, and further advised each 
pilot group to settle on the best terms which they could secure. 

There began, to say the least, a very critical period for the airline 
pilots of America. Not only had their association not received the 
favorable recommendations of the Fact-finding Board, in so far as 
mileage limitation was concerned, but the Association was on the verge 
of falling apart because of internal difficulties over the contested re- 
moval of their president, D. L. Behncke. 

ALPA, through the leadership of Clarence N. Sayen (now President 
of ALPA) , reorganized themselves and carefully analyzed the various 
pilot employment contracts in existence at that time. Each time they 
came up with the conclusion that perhaps the MID formula would not 
have been the best solution to the problem. ALPA leaders further 
agreed that if they could arrive at some new formula of pay computa- 
tion where the overall rate would increase as the total number of hours 
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(or miles) increased rather than decreased, the group could begin from 
that point and expand their contracts as conditions required. To il- 
lustrate the above, a pilot had been paid a base pay of $300 per month 
regardless of hours flown. If he flew one hour he received $300, or if 
he flew 85 hours he received the same amount. This, of course, 
prompted the employer to acquire maximum utilization of 85 hours 
out of each pilot. In other words, each hour a pilot flew, he actually 
reduced his overall hourly rate as it applied to his total monthly pay. 
This was true even though the hourly and weight pay remained con- 
stant for each hour flown regardless of the number of hours flown. 
Mileage pay, however, was such that the first 100 mph were flown free, 
and all speeds in excess of 100 mph were compensated for at an ever 
decreasing rate. ALPA leaders then decided that this mileage section 
was in definite need of amendment, and proposed that it be amended 
in two ways: (1) to have pilots paid for all miles flown, and (2) to 
have the pilots paid for mileage flown at an increasing rate for miles 
flown, rather than at a decreasing rate such as that which had been 
in existence since Decision 83. This would, in effect, allow the com- 
panies to utilize their pilots up to 85 hours as in the past, however, the 
companies would have to pay an increased rate for all miles flown in 
excess of a certain number. This would establish a contract principle 
similar to all wage patterns in existence in industry today which do 
not limit hours, but merely require the employer to pay a higher rate 
if he chooses to work an employee beyond a certain point. (This rate 
in industry is generally time and one-half for all work in excess of a 
set number of hours, increasing to double time after exceeding another 
higher established number of hours.) 

Increasing the base pay section would have had no effect on in- 
creasing the overall hourly rate as hours or miles flown increased, in 
fact, it would have had exactly the opposite effect. For this reason full 
attention focused on the mileage pay section. 

Eastern Airlines, which historically has had an outstanding pilot- 
management relationship, recognized the pilots’ problem and agreed 
to negotiate along the lines mentioned above, despite strong opposition 
from the management of other carriers. A formula was arrived at, 
since known as the Eastern formula, which provided for a rate of one 
cent per mile for all miles flown from zero to 17,000 per month; two 
cents for all miles flown from 17,000 to 22,000 per month; and three 
cents for all miles flown in excess of 22,000 in any one month. When 
applied to the Constellation type aircraft with a speed of 250 mph, the 
pilots will start receiving the two cent rate at approximately the 68 
hour point in their monthly schedule. In a normal month the Con- 
stellation pilot will not exceed 22,000 miles so will not receive any 
“three cent miles.” 

The copilots won a major victory at this point too, for they, for 
the first time were placed on an hourly, mileage, and weight pay 
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formula equal to approximately 50 percent of the first pilots’ flight 
pay.** 

The TWA pilots and their management negotiated along different 
lines and as a result of these negotiations, the TWA formula was born. 
This called for the pilots to be paid at a straight 114 cents for all 
miles flown. 

The Eastern and TWA formulas provided the basis for the settle- 
ment of almost all pilot employment contracts in the U.S. since 1951. 
With the recently completed Pan-American contract, the Eastern 
formula provides the basis for pay computation for over half of the 
pilots as represented by the Air Line Pilots Association. Individual 
airline equipment problems may require certain variations to either 
of the above formulas, and in the future these problems will be 
handled as they arise. 

Although the Eastern formula is definitely not a mileage limitation 
it is a very logical step in the right direction to the solution of one of 
the problems which has confronted the airline pilots since the birth 
of their profession, for now management will no longer have the same 
profit incentive for full 85 hour utilization of its pilots. 





























54 The Fact-finding Board had recommended 55 percent, but this figure was 
based upon the condition that the first pilots’ pay was not to be increased. With 
the increase of the first pilots, the net amount in dollars and cents was almost 
equal to what the Board recommended. 














REGULATION OF AIR COACH 
SERVICE STANDARDS 


By STANLEY BERGE 


Professor of Transportation, Northwestern University School of 
Commerce; Associate Editor of The Journal. 


ENIAL by the Civil Aeronautics Board on January 6, 1953 of 
United Air Lines’ petition for authority to reduce the number 
of seats in DC-4 coach planes from 64 to 58 has raised two fundamental 
questions. First, there is the question of safety standards in connection 
with “high density” air coach operations. Second, there is the question 
of economic policy in air coach service and to what extent the Civil 
Aeronautics Board should interfere with the judgment of private air- 
line management in fixing specific air coach rates and quality standards. 
In view of the rapid growth of air coach traffic not only in domestic 
service but on the international routes, it is deemed desirable to give 
consideration to the questions of safety and economic policy which 
have been raised during the current United Air Lines-Civil Aeronautics 
Board controversy. 


History of the UAL-CAB Coach Seat Controversy 


On December 6, 1951, the Board issued a statement of “Coach 
Policy for the Certificated Domestic Carriers’ urging expansion of air 
coach services at fares approximating 4 cents per passenger mile. Two 
types of coach service were advocated: (1) Fast, “high-density equip- 
ment” without scheduling restrictions at fares less than 414 cents per 
passenger mile; (2) Off-peak air coach service, not limited as to equip- 
ment—fares not to exceed 4 cents per passenger mile. 

The policy statement set specific minimums for high-density coach 
planes, as follows: DC-4 64 seats, DC-6 68 seats, and Constellation 79 
seats. The Board further stated that it would establish minimum seat- 
ing density for other aircraft types in connection with specific carrier 
proposals and said: 

“It should be noted that the above minimum seating densities 
represent the minimum from air economic standpoint, while the 
maximum will be predicated on safety considerations.” 

On November 24, 1952 United Air Lines advised the civil air 
agencies that it was voluntarily reducing the number of passengers 
carried in DC-4 coach planes from 64 to 54 on the grounds that five- 
abreast seating, narrow aisles, and inadequate emergency exits subjected 
passengers to serious safety hazards. In a statement to the press W. A. 
Patterson, president of the company said: “Research has indicated that 
in the event of a landing or take-off accident, high-density loading 
might cause undue congestion and thereby create a safety hazard.” 
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It was indicated that United had reached this conclusion from reports 
based on a series of tests conducted jointly by United and the Cornell 
Foundation, the Air Force, and the National Advisory Committee for 
Aeronautics. 

On December 24, 1952 United petitioned the Board requesting it 
to reconsider its “Coach Policy” to “permit the operation of coach 
services at presently published coach fares with DC-4 type aircraft 
having a minimum density of 58 passenger seats” (four abreast seating 
with wider aisle) . 

On January 6, 1953 the Board issued an order denying United's 
petition stating that “the practice of selling only 54 seats on coach 
flights is contrary to United’s tariff, violates Section 403 (b) of the Act, 
and should therefore be discontinued immediately.” 


The Board further stated: 


“Under the Board’s decisions and policy, the seating density 
standards of coaches are related to the service offered. By regularly 
selling 10 seats less than the number specified in its tariff on coach 
flights, United is able to offer coach service superior to that offered 
by other carriers who observe their own tariffs. The competitive ad- 
vantage secured by this practice may constitute an unfair method 
of competition in violation of Section 411 of the Act.... 

“The Board’s policy with respect to seating density on coaches 
was established for the purpose of promoting adequate and eco- 
nomical air service—to make mass air transportation at low cost 
an effective reality. The achievement of this goal depended on pro- 
viding service at lowest cost reasonably attainable by the industry 
as a whole; and the requisite low cost service could be assured only 
by setting minimum density standards for the industry at levels 
that would result in low unit cost consistent with comfort and 
safety. 

“The lowered seating density involved in United’s proposals 
would undoubtedly raise the unit cost of and diminish the revenue 
from coach services making such service less economic, thus cutting 
off numerous cities and many passengers from the possibilities of 
low cost air transportation. ... 

“The competitive impact of permitting United to offer reduced 
seating on its coaches would probably force other carriers to follow 
suit and render similar service. This in turn would tend to make 
coach service uneconomic and impossible on many routes of other 
carriers or require higher coach fares. Such a general result might 
well hinder, delay, and even make impossible the expansion of low 
cost air transportation, a development which the public interest 
demands and which it is the Board’s duty to promote. 

“On the basis of all available information, including the data 
presented by United, a seating density of 64 persons on DC-4 air- 
craft provides an adequate margin of safety and comfort... .” 


W. A. Patterson, president of United Air Lines, replied to the 
Board’s denial in full-page advertisements, carried during the following 
week in metropolitan newspapers, which included the following state- 
ments: 


“While the additional passengers did not tax the lift capacity 
of the plane, our safety engineers raised the question as to whether 
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or not our patrons in the coach airplane were provided adequate 
protection for emergency evacuation. 

“We therefore conducted extensive tests which convinced us 
that we were not fulfilling our obligation to the public. To check 
our own findings we sought the counsel of outside independent 
agencies, including the National Fire Protection Association and 
the Flight Safety Foundation. Our previous conclusions were con- 
firmed. 

“As a result, we immediately reduced the DC-4 maximum load 
from 66 passengers to 54 and ordered the removal of the center 
seats to provide wider aisles..... 

“We presented our findings to the CAB, although we were not, 
we assure you, attempting to impose our views on any other airline 
or any government agency. 

“To comply with the law, we then sought approval from the 
CAB to continue our service with fewer seats, at the same fare. It 
was our business judgment that our revenue from the operation 
would be less than previously, but there would be a profit. 

“The CAB disagreed with us on both the points of safety and 
economics—stating that the safety factors of the higher density 
seating are adequate, and that United’s plan is economically 
unsound.” 


The Question of Atr Coach Safety Standards 


The joint responsibility for safe operations resting upon the airlines 
themselves and upon the Civil Aeronautics Board is clearly stated in 
Section 601 (b) of the Act, as follows: 

“In prescribing standards, rules and regulations ... the Board 
shall give full consideration to the duty resting upon air carriers 
to perform their services with the highest possible degree of safety 
in the public interest... . (Italics supplied.) 

“The Board shall exercise and perform its powers and duties 
under this Act in such a manner as will best tend to reduce or 
eliminate the possibility of, or recurrence of, accidents in air 
transportation. ...” 

There are clearly two distinct requirements in aviation safety: (1) 
accidents must be prevented by every possible means, and (2) the 
chances of survival by means of prompt evacuation and rescue in the 
event of accident must be protected. 

As pointed out by United in its petition to the Board, “accidents 
where survival is possible constitute the major portion of atr transport 
accidents.” This is indicated by the fact that in 235 major accidents 
since January 1948, in domestic and international service, 114 pas- 
sengers were killed and 208 injured, although 1,367 passengers were 
actually involved in the accidents. Prompt evacuation and rescue 
operations become especially urgent in the event of accidents involving 
fire—and it is significant to note in this connection that 36 percent of 
the major accidents since 1948 were accompanied by fire immediately 
afterward. High-density seating and narrow aisles tend to increase 
the possibility of panic and congestion and to reduce the opportunity 
for prompt evacuation and rescue. 
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Jerome Lederer of the Flight Safety Foundation has expressed the 
view that “high-density aircraft (tourist class) are going to provide a 
problem. . .. When you crowd 85 or so passengers into a plane that 
normally accommodates say 60 persons, I am afraid that there is going 
to be some very sad experience if fire follows a crash.” (Quoted in 
United Airlines’ petition.) 

George H. Tryon III, of the National Fire Protection Association, 
has written as follows to United Air Lines’ Assistant Director of Safety: 
(Quoted in the UAL petition.) 

“Our Association is greatly concerned over the present trend 
toward high-density occupancy of existing aircraft from the point 
of view of safety following impact accidents involving fire. . . . 

“, .. it is our opinion that the increased occupancy authoriza- 
tions permitted under Special Civil Air Regulation SR-387 (effec- 
tive October 27, 1952) are a threat to public safety which should be 
energetically opposed by all concerned with safeguarding the lives 
of those who use the commercial airlines as an instrument of public 
transportation. 

“Fortunately, we have not had a serious crash fire accident in- 
volving aircraft with high-density seating at an airport up to this 
date, but if 7 of the 28 occupants of the National Airlines aircraft 
which crashed in Philadelphia could not escape unassisted, it is 
frightening to contemplate what the toll might have been if the 
aircraft had been carrying a full load of 86 as authorized for the 
DC-4 under SR-387.” 

It is clear from the above that the question of adequate safety 
standards for air coach service is one which involves the joint responsi- 
bility of the Federal civil aviation agencies and of private airline 
managements. Having studied the matter and reached the conclusion 
that its DC-4 air coach planes with 66 seats were unduly hazardous in 
the event of accidents involving impact-fires, it seems logical to con- 
clude that United Air Lines was properly performing its duty under 
Section 601(b) of the Act when it took steps to reduce the seating 
capacity of its DC-4 planes to 54. For United to have continued high- 
density operations under the circumstances would have represented 
dereliction of its duty as defined by Section 601 (b) of the Act. 

This is not to imply that all so-called “high density” air coach equip- 
ment is necessarily hazardous. Provision of additional emergency exits 
and special training of crews are factors which may to some extent 
offset the 3 against 2 high-density seating arrangement. But as pointed 
out in the foregoing, the safety question deserves careful scrutiny if 
high-density air coach service is to continue its rapid expansion. Inten- 
sive research on emergency evacuation and rescue techniques at this 
time may make it possible to avoid learning lessons by disastrous 
experience. 


The Question of Economic Policy for Air Coach Service 


The second question raised by the UAL-CAB air coach controversy 
involves the determination of economic standards for air coach service. 
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The Board contends that United’s reduced seating density would 
“diminish the revenue from coach services . . . and would tend to make 
coach service uneconomic and impossible on many routes of other 
carriers or require higher coach fares.” In short, the Board, having ap- 
parently set a target rate of 4 cents per passenger mile for domestic 
air coach service, believes it necessary to exercise control over the 
specific conduct of the service in order to make its price policy effective. 

The economic policy problem involved in the coach controversy 
became quite apparent January 22, 1953, when Eastern Air Lines 
asked the Board to correct what it termed an unfair competitive ad- 
vantage in air coach service granted operators of Douglas aircraft over 
those flying Lockheed Constellations. Eastern’s petition opposed 
United’s application for 54-seat air coach service in DC-4 equipment 
stating that “actually United’s proposal is solely and simply to increase 
the attractiveness of its coach service by allotting more room to each 
passenger.” 

By declaring a specific economic policy for air coach service, the 
Civil Aeronautics Board has placed itself in the difficult position of 
assuming two basic managerial functions—specifically, pricing and 
determination of service standards—which in most American business 
enterprises are considered to be the prerogatives of private manage- 
ment. There is, of course, no question that the Board has been given 
broad powers for economic regulation of the air carriers under Title 
IV of the Act. Economic regulation includes control over the right 
to enter the air transport industry by the granting or denying of 
certificates of public convenience and necessity or permits to engage 
in interstate, overseas, or foreign air transportation. In the second 
instance the Board is given the power to prescribe or approve rates 
and practices of air carriers and to fix the rate of compensation for 
the transportation of mail in aircraft. The Board's power to regulate 
airline rates follows the general precedent established under the Inter- 
state Commerce Act, namely power to establish maximum rates, mini- 
mum rates, and to prescribe the actual rates for any type of common 
carrier airplane transportation. Obviously under these powers the 
Board can prescribe air coach rates or refuse to approve any rates with 
which it does not agree. Economic regulation by the Civil Aeronautics 
Board also includes authority to prevent unjust discrimination, prefer- 
ence, and prejudice, and to prevent unfair or deceptive competitive 
practices in air transportation. 

Air transportation is therefore subject to economic regulation that 
goes far beyond the controls exercised by the Government over ordi- 
nary business enterprises. Air transportation is subject to these controls 
on the general public utility theory that business “affected with a 
public interest” shall be subject to special public regulation. But while 
the Civil Aeronautics Board possesses comprehensive power much in 
the same manner as the Interstate Commerce Commission possesses 
comprehensive power to regulate interstate surface carriers, it does 
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not follow that the Board needs to exercise all of the powers it possesses. 
In short, the power to regulate air transportation does not imply a 
mandate from the Congress to take over the management of the air 
carrier industry. Yet, there are indications that in developing its cur- 
rent “Coach Policy” the Board is actually assuming several of the 
primary prerogatives of private management in common carrier air 
transportation. 

In his book, Government Control of Business (1941), Harold D. 
Koontz calls attention to the difficulties of price control by the Govern- 
ment as follows: 


“The difficulties of price control have led to additional regula- 
tions. . . . Indeed, once the government undertakes to regulate 
prices, the way is open, through the sheer necessity of making price 
regulation effective, to bring under control many practices of 
management and labor.” (p. 899) 


Development of the Board’s Air Coach Policy 


The history of the Air Coach Policy of the Civil Aeronautics Board 
through the year 1950 was outlined in an article entitled “The ‘Air 
Coach’ Experiment and National Air Transport Policy” by Harold 
A. Jones and Frederick Davis, published in the Journal in two parts.? 
Jones and Davis attributed some influence to the non-scheduled air- 
lines to inaugurate a second class of low-cost air coach service shortly 
after World War II. Capital Air Lines apparently was the first of the 
major trunk lines to file a tariff proposing the inauguration of coach- 
type service between New York and Chicago via Pittsburgh. Capital 
proposed to sell the service at a fare of 4 cents per mile as compared 
with the standard fare of 6 cents. To justify the difference in rate, the 
flights were to be operated with 60-passenger DC-4 aircraft (which 
Jones and Davis termed a “high-density” seating arrangement) with 
midnight departure from each terminal and cutting out such frills 
as free meals and extra stewardesses. The Board gave temporary ap- 
proval and service was begun November 4, 1948. TWA followed and 
received the Board’s “blessing” on DC-3 night air coach service having 
24 seats instead of the usual 21 and operating over a local route with 
several intermediate stops. 

Meanwhile various other coach tariff proposals were filed by other 
airlines and the Board issued a policy statement September 7, 1949, 
specifying the conditions which it considered to be necessary as a guide 
to the evaluation of coach proposals at approximately a 4 cent fare 
level: 

(a) Conduct operations over heavy-traffic routes. 


(b) Use high-density equipment (equipment having more than 
the average number of seats for that type of aircraft). 


(c) Schedule service so as to minimize traffic diversion from reg- 
ular flights. 


1 Winter 1950, Vol. 17, No. 1, and Autumn 1950, Vol. 17, No. 4. 




















AIR COACH SERVICE STANDARDS 






(d) Cut out all non-essential service to passengers such as meals, 
extra stewardesses, full reservation procedures, etc. 







































About the same time the Board decided that air coach service could 
not be conducted successfully with DC-3 aircraft due to the extremely 
high load factor necessary to cover operating costs at a 4 cent fare. 
Proposals of Capital for 50-seat service and National for 46-seat coach 
service in DC-4s were disapproved because of failure to specify high- 
density equipment. In this connection it may be noted that most DC-4 
air coach services approved by the Board to date have had seating 
arrangements ranging from 55 to 73 seats. 

A distinctly new “wrinkle” then entered the air coach “experiment” 
when American Air Lines proposed to operate daytime 70-seat high- 
density DC-6 air coach service as compared with 52-seat standard serv- 
ice. The economic argument was that coach fares on a base rate of 4.47 
cents per passenger mile with 70 seats would give the same plane-mile 
revenue, assuming equal load factors as the standard rate of 6 cents 
per mile with 52 seats. The Board decided to approve this operation 
and subsequently approved a similar arrangement for TWA using 
high-density Constellations. 

Thus Member Jones of the Civil Aeronautics Board and his as- 
sistant, Mr. Davis, outlined the history of the Board’s “Coach Policy” 
to January 1950. The fears of the Board at the time were expressed 
by Messrs. Jones and Davis as follows: 


“Nothing could be more damaging to the financial welfare of 
industry than indiscriminate extensions of coach operations with- 
out regard to their effect on the financial position of the industry .. . 
if not carefully controlled, coach operations might lead to a costly 
price war which could destroy the financial soundness of the entire 
domestic air transport system.”? 


It is clear from the above that the Board has assumed a paternalistic 
point of view with respect to its “charges” in the air transportation in- 
dustry. The historical objective of Government regulation to protect 
the public has given way to an emphatic policy of protecting the air 
carriers from each other and from their own errors. This is distinctly a 
far cry from the conception of the Federal Government’s functions ex- 
pressed by President Thomas Jefferson in his inaugural address in the 
year 1801: “‘. ...a wise and frugal government which shall restrain men 
from injuring one another, shall leave them otherwise free to regulate 
their own pursuits of industry and improvement. . . .” 





The Role of Competition tn Atr Transportation 


Perhaps the most serious objection to broadening the scope of 
government beyond the Jeffersonian concept into present day govern- 
ment paternalism as embodied in the Board’s “Air Coach Policy” is 
that normal economic competition fails to operate. Unless airline 
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management is left relatively free to design and price a variety of 
services in accord with its own judgment and stand by the consequences, 
our air transportation development will lack one of the greatest in- 
centives for continuous improvement of service and reduction of rates. 


One observer cites six functions of competition in transportation: * 


(1) Bring about the lowest possible rates. 

(2) Promote maximum service consistent with the rate charged. 

(3) Provide a rate that will permit a remunerative return on the 
bulk of the capital invested. 

(4) Eliminate the inefficient transport operator. 

(5) Eliminate excessive or unused transportation facilities. 

(6) Encourage the creation of facilities where needed. 


The Congress has set a broad policy of competition to the extent 
necessary to assure the sound development of an air transportation 
system. Reasonable competition has been fostered in the conviction 
that it is necessary in order to secure the optimum development of air 
transportation service. Competition must be constructive in character 
and must not result in lowering the safety factor or in precluding co- 
operative arrangements which may result in efficiency and economy. 
(Air Coordinating Committee, statement, Aug. 1, 1947.) 

The Civil Aeronautics Act prohibits air carriers from engaging in 
unfair competition with each other and from using unfair or deceptive 
practices. Since the complaint of Eastern Air Lines refers to unfair 
competition in the UAL-CAB coach controversy, it may be of interest 
to examine the nature of unfair or deceptive competitive practices 
which have been condemned by the Federal Trade Commission in 
the course of hundreds of cases involving unfair trade practices. A 
number of specific types of such practices were enumerated in the 1939 
Annual Report of the Federal Trade Commission (pp. 82-89) . Promi- 
nent among some thirty types of unfair competitive practices were 
the following: 


(1) Use of false and misleading advertising. 

(2) Misbranding. 

(3) Misappropriation or simulation of well-known trade-names, 
labels or packaging. 

(4) Selling second-hand products as new. 

(5) Bribing buyers and employees of customers to secure patron- 
age. 

(6) Making false and disparaging statements respecting com- 
petitors’ products and business. 

(7) Combinations or agreements of competitors to enhance or 
maintain prices, or divide territory, or cut off competitors’ 
source of supply, or otherwise restrain free and fair competi- 
tion. 


In the light of the foregoing, United Air Line’s proposal for reduc- 
tion of seat density in its DC-4 air coach planes hardly seems to consti- 
tute an unfair competitive practice. 





* Waters, R.H., Competition in Transportation, (1938) p. 28. 
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In its petition to reduce its DC-4 coach seating arrangement to a 
pattern of 4-abreast seating with 58 passengers, United Air Lines pre- 
sented cost data showing that on an incremental cost basis, using 
figures for the first nine months of 1952, a load factor of only 24.8 
percent would be needed to break even at current coach fares. On a 
fully-allocated cost basis United estimates that a 61.4 percent load 
factor would be needed, or on a 58-seat plane a minimum of 35 pas- 
sengers would cover fully-allocated costs. To sum up its economic argu- 
ment, United pointed out that it had carried an average of more than 
35 passengers per flight on its coach service during the past year. Hence, 
argues the carrier, there is every basis for believing that the 58-seat 
coach plane would be profitable. Furthermore, in its denial the Board 
made no contention that United’s reduced seating plan would be 
non-compensatory. 

It seems to the writer that perhaps the Board’s “Coach Policy” 
should be liberalized to the extent of permitting variations both in 
the price and detailed specifications of air coach service. Perhaps it 
may be desirable to have several variations in coach-class traffic where 
the rate would vary with the nature of the equipment and service 
offered, characteristics of the route served, time of the flight, and other 
factors. Perhaps the present “target rate’ of 4 cents per passenger mile 
for air coach is too specific, for to make such a price policy effective it 
seems to be necessary for the Board to prescribe detailed specifications 
for the service itself and thus more and more of the normal prerogatives 
of private business management must be taken over by the regulatory 
agency. 

Yet, while standard airline fares have been made fairly uniform, 
it is noted that there is considerable variation in “regular service” 
seating arrangements. For instance, at the present time Eastern Air 
Lines’ Super Constellation at regular fares carries 88 seats, while 
American Air Lines’ Super Constellations at regular fares carries only 
64 seats (plus 7 lounge seats which are not sold). With the smaller 
Constellation at regular fares Eastern provides 60 seats, American 57 
seats, and Capital 55 seats. Using the DC-6, United provides 50 seats 
plus six lounge seats which are not sold, while American provides 52 
seats. On the other hand, on the DC-6B, which is four feet longer, 
United provides 58 seats plus six lounge seats not sold, while American 
provides only 52 seats. Perhaps the widest variation in regular service 
seating arrangements is found in the case of the DC-4 where according 
to a compilation published in American Aviation April 28, 1952, DC-4s 
were operated as follows: United and PAA (Latin American Division) 
44, Panagra 46, Delta 48, Northwest, National and California Central 
50, Colonial 52, Eastern 60, and U.S. Overseas 65. 

Very clearly from the above facts, which are admittedly only a 
sample, there is no uniformity in the seating arrangements provided 
under regular airline fares. Is there any more reason why air coach 
seating arrangements should be held to a uniform pattern? 
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_* aviation is a comparatively new means of transportation, the law 
of the air is scarcely a half a century old and the most definitive 
progress in that field has been made in the last decade. The law of 
aviation is interrelated with other branches of law, for the rights and 
duties of flight in private air law are closely connected with civil, mili- 
tary, admiralty, federal and international activities. Nevertheless, avia- 
tion law occupies a field of its own because aircraft operate in a different 
medium than any other agency of transportation and, consequently, 
require new rules to define their activities.’ 


UNITED KINGDOM 


English law of the air has its basis in common law and incorpora- 
tion of national law and doctrines of admiralty law. 

Specific aviation legislation has, of course, been enacted. The Air 
Navigation Act of 1919? gave to His Majesty in Council the power to 
control and to make regulations for aerial navigation over the British 
Isles and adjacent territorial waters and to administer all matters relat- 
ing to civil aviation. The Air Navigation Act of 1920° repeals all 
previous air navigation acts and gave to His Majesty in Council the 
power to give effect to the Convention of Paris and to control all 
aerial navigation in the British Isles. The 1932 Carriage of Goods by 
Air Act* gave effect in English national law to the Convention of 





1“, , . the resemblances to water, rail and motor traffic must not blind us 
to the fact that legally, as well as literally, air commerce . . . has soared into 
a different realm than any that has gone before... .” U.S.S.C. in Chicago and 
Southern Air Lines v. Waterman S.S. Corporation. 68 S.Ct. 431 (1948). 

2 Air Navigation Act of 1919. 9 & 10 Geo. V, C. 3. 

3 Air Navigation Act of 1920. 10 & 11 Geo. V, C. 80 

* Carriage of Goods by Air Act, 19382. 22 & 223 Geo. V, C. 36. 

International agreements were given effect in the colonies by: 
Convention of Paris, 1919: 
Australia: Carriage by Air Act, 1935. 
Ireland: Air Navigation and Transport Act, 1931. 
Canada: Aeronautics Act, 1919. 
India: Indian Aireraft Act, 1934. 
New Zealand: Air Navigation Act, 1931. 
Union of South Africa: Aviation Act, 1923. 
Convention of Warsaw, 1929: 
Australia: Carriage by Air Act, 1935. 
Ireland: Air Navigation and Transport Act, 1936. 
India: Indian Carriage by Air Act, 1934. 
New Zealand: Carriage by Air Act, 1940. 
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Warsaw of 12 October, 1929. The Air Navigation Act of 1936° removed 
from the Air Council the authority to acquire land “by purchase or 
hire” and gave to the Secretary of State the power to acquire land for 
civil aviation purposes, co-extensive with the power of acquiring land 
for military purposes. That Act also gave broad authority to the pro- 
prietor of an airport with regard to regulation of the safety factors of 
aircraft flying in the vicinity of an airport. The British Overseas Air- 
ways Act of 1939* provided for a far-reaching reorganization of British 
air transport by the dissolution of Imperial Airways and British Airways 
and the incorporation of British Overseas Airways Corporation, with 
provision for subsidy payments by the government to the Corporation. 
The BOAC board, appointed by the Secretary of State, is charged “‘to 
secure the fullest development consistent with economy of efficient 
overseas air transport services, to be operated at a reasonable charge.” 
(The successful development of BOAC has led to recurring considera- 
tion of the utility of a single American air carrier as a “chosen 
instrument.”’) 

The statutory law has superseded the common law of England in 
the imposition of liability on owner or operator of aircraft. The Act 
of 1920 followed the “reasonable use’’ theory for determination of 
liability in: 

“No action shall lie in respect of trespass or in respect of 
nuisance, by reason only of the flight of aircraft over any property 

at a height above the ground, which, having regard to wind, weather 

and all the circumstances of the case is reasonable, or the ordinary 

incidents of such flight, so long as the provisions of this Act and 

any Order made thereunder and of the Convention are duly com- 


plied with.” 
—10 & 11 Geo. V, c. 80 §9(1) 


The subsequent Act of 1936, in amending the Act of 1920, follows the 
same theory in forbidding action of trespass or nuisance for flight of 
aircraft at reasonable heights over property, provided there is com- 
pliance with statutes and regulations. Prior to the passage of the 1936 
Act, an English aircraft owner could escape liability by insolvency or 
bankruptcy. However, Part II of the 1936 Act provided for a plan of 
limited liability, coupled with compulsory deposit of cash, surety 
bonds or liability insurance. No one may fly in England, under penalty 
of fine and imprisonment, without depositing with the High Court a 





5 Air Navigation Act of 1936. 22 & 23 Geo. V, C. 36; 1 Ed. VIII, C. 44. 
Orders in Council made under the act apply in the United Kingdom, including 
Scotland and Northern Ireland, although in the case of the latter, certain special 
provisions may be made by His Majesty in Council. They do not apply in 
British Dominions of Canada, Australia, New Zealand, Union of South Africa, 
Newfoundland, India, the Irish Free State. Acts and Orders, as appropriate, 
apply in the British colonies, protectorates and mandated territories, the Islands 
of Jersey and Guernsey and the Isle of Man. 

6 British Overseas Airways Act of 1939. 2 & 3 Geo. VI, C. 61, 4 August, 
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fixed sum for his airplane.? This provision may be somewhat burden- 
some to individual owners of private English aircraft, as considerable 
sums of money are tied up as a pledge to the general public that crash 
damage will be paid for, but it also gives greater assurance for recovery 
to an injured party. The obligation is also at substantial variance with 
the liability imposed on an airplance owner in civil law countries, as 
will be discussed later. 


There is no difficulty in predicting that weight in aircraft, released 
by accident, design or mid-air collision will fall to the ground, but the 
legal consequences of such gravitational phenomena are not always 
so easily predictable, in view of the varying national laws of different 
countries. English law prohibits the dropping of ballast, other than 
fine sand or water, from aircraft in the air.§ (Presumably the jettison of 
cargo in emergency to save the aircraft would be specially considered; 
the landing of persons by parachute is not expressly prohibited.®) In 
England, prior to the 1920 Air Navigation Act, the aircraft owner's 
liability varied according to the situation of the parties and proof that 
damages were caused by his fault. Few surface damage cases were liti- 
gated in Britain prior to 1920, but assumedly they would have been 
governed by Coke’s famous maxim of cujus est solum?® and Lord Ellen- 
borough’s remark." Since the 1920 Act, the British aircraft owner has 





7 Air Navigation Act of 1936, Part II, Sec. 15-22 provides limited liability 
coupled with compulsory deposits of cash, bonds or insurance. No one shall fly 
civilly in Great Britain on pain of £200 fine and six months in jail unless he 
deposits with the Clerk of the High Court a sum between £10,000 for a small 
airplane and £500,000 for two or more large airplanes (one pound sterling per 
pound avoirdupois of loaded aircraft) or furnish substantial surety or provide 
insurance, so that injured parties may have recourse under the Third Parties’ 
(Rights against Insurers) Act of 1930. The Irish Free State’s Air Navigation 
Act closely resembles this provision. Such is a practical step toward effecting 
a plan like the International Convention on the Aircraft Liability to Third 
Parties on the Surface, Rome, 1933. 


8 Air Navigation Order, 1923, Section VII. 
® Ar Law. C. N. Shawcross and K. M. Beaumont. Butterworth & Co. 19465. 
Section 137(u). 


10 Cujus est solum ejus est usque ad coelum et ad inferors. The phrase was 
supposedly adopted by Lord Coke from an obscure glossator on Justinian’s Digest 
of Roman Law and restated by Blackstone in his Commentaries. 

See Charles S. Rhyne, AIRPORTS AND THE CourTs, 1944. Washington, page 
95. Coke on Littleton, Lib. I, Sec. 1, p. 4; Eugene Sauze in Les Questions de 
Responsabilité en Matiér d’Aviation (Paris, 1916) p. 24, traces the maxim to 
Franciscus Accursius of Bologna (circa 1200). The maxim is the basis of Arti- 
cle 22 of the Civil Code of Napoleon. Henri Guibe, Essai sur la Navigation 
Aerienne en Droit Interne et en Droit Internationale (Paris, 1912) p. 35. Lych- 
lana A. Nijeholt in Air Sovereignty (The Hague, 1910) p. 35 states that the 
same provision is found in the legal codes of Belgium, Germany, Italy, Switzer- 
land, Netherlands, Spain, Portugal, Austria, Japan and Turkey. See also, John 
C. Cooper. Roman Law and the maxim ‘Cujus est Solum’ in International Air 
Law. Montreal, Institute of International Air Law, McGill University, 1952. 
Publication No. 1. 


11 Pickering v. Rudd. 4 Camp. 219; 1 Starkie 56. Nisi Prius (1815): “Nay, 
if this board overhanging plaintiff’s garden be 1 trespass, it would follow that 
an aeronaut is liable to an action of trespass.” See, also, Lord Blackburn in 
Kenyon v. Hart, 122 Eng. Rep. 118 (1865). 
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been liable for damages caused to persons or property on the ground.!? 
Such presumption of liability against the owner is probably a combi- 
nation of res ipsa loquitur’® and the Rylands v. Fletcher’ doctrine. 

Other statutory provisions in English law may be noted briefly. If 
a foreign aircraft in the course of passage through or over England is 
alleged to be infringing any Patent, Design or Model entitled to pro- 
tection in England, that aircraft may be detained by Order of the 
Court until the owner deposits security in regard to the alleged in- 
fringement and on deposit, the aircraft is free from further detention. 
Foreign aircraft in England (pending ratification by His Majesty's 
Government of the 1933 Rome Convention) is susceptible of seizure in 
the execution of civil process and liens, to the same extent as other 
English chattels in execution of judgment.’® Every aircraft maneu- 
vering under its own power on the water shall conform to the Regula- 
tions for Preventing Collisions at Sea, with regard to lights, passing and 
the like.4® With regard to wreck and salvage, all services rendered in 
saving of life from aircraft, on or over the sea, are, in English law, 
salvage services in cases in which they would have been salvage services 
if given to a vessel; this also applies to services for the aircraft’s cargo 
or apparel, and actor is entitled to the same reward for those services 
as if the aircraft had been a vessel.!7 

From the time of Queen Elizabeth I, an English carrier has been 
an insurer of the safe arrival of goods, subject to the defenses of act of 


God, force majeure, King’s enemies, inherent vice of the goods, or fault 





12 Air Navigation Act of 1920. 10 & 11 Geo. V, C. 80 §9(1). “No action 
shall lie in respect of trespasser in respect of nuisance . .. but where material 
damages or loss is caused by an aircraft in flight, taking off or landing or by 
any person in any such aircraft, or by any article or person falling from any 
such aircraft, to any person or property on land or water, damages shall be 
recoverable from the owner of the aircraft in respect of such damages or loss, 
without proof of negligence or intention or other cause of action, as though the 
same had been caused by his wilful act, neglect or default, except where the 
damage or loss was caused by or contributed to by the negligence of the person 
by whom the same was suffered.” 

13 The res ipsa loquitur doctrine removes the onus of proof from the injured 
party to the person causing the injury, on the basis that an accident was ex- 
tremely unlikely had there been no negligence. 

14The Rylands v. Fletcher doctrine considers that any person who, for his 
own purposes, brings on his land and collects and keeps there anything likely 
to do mischief if it escapes, must keep it in at his peril, and if he does not do 
so, he is prima facie liable for all the damage that is the natural consequence 
of its escape. Vis major or act of God alone excuse him. 1866, L.R. 1; Ex. 265; 
1868, L.R. 3 H.L. 330. 

15 Supra, 9, Shawcross §521(a). 

16 Supra, 9, Shawcross §1391. 

17 Merchant Shipping Act of 1894, Part IX, as amended, includes aircraft 
in the terms “vessel, ship, wreck’? and includes aircraft or cargo thereof found 
derelict in the seas surrounding Great Britain. The Prize Act of 1939 (2 & 3 
Geo. VI, c. 65) provides that the law relating to prize shall apply in relation 
to aircraft and goods carried therein as it applies to ships and goods carried 
therein, applying notwithstanding that the aircraft is on or over land, and pro- 
vides that the Naval Prize Act of 1864 (27 & 28 Vict, c. 25) shall not apply in 
relation to aircraft or goods carried therein taken as prize. The 1939 Prize Act 
extends to Great Britain, the Channel Island, the Isle of Man, Commonwealth 
of Australia, Dominion of New Zealand, British India, British Burma, New- 
foundland and every colony and British protectorate. 
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of the shipper-passenger.’® Presently in England, the liability of inter- 
national air carriers is governed by the Warsaw Convention and any 
provision fixing a lower liability limit than that of the Convention is 
null and void, although the rest of the contract may remain valid. By 
the Warsaw Convention, an international air carrier is not liable for 
damages on proof that he did everything possible to avoid damages, 
that such measures were impossible, that the injured party caused the 
damage, or that the complaint was not made in the proper time or in 
the proper form.’® 

In considering carrier liability for cargo and passenger, the con- 
cepts of maritime law are noteworthy. In England, before the 1911 
Collision Convention, the owner of cargo, on a surface vessel which 
came into half-damage collision, could collect half its damage only from 
either vessel. In admiralty law, cargo is not considered “innocent,” but 
is deemed to some extent to assume the general risks of navigation; 
passengers are “innocent” and do not assume the risks that cargo does 
and may, therefore, recover in solido against either wrongdoer carrier.?° 

Apparently no English case has held an air carrier to be a common 
carrier;*! the law is the same in Canada, but to the contrary in the 
United States. Carriers not common carriers are liable only for loss 
or damage resulting from negligence and are not insurers. In absence 
of statute, a carrier may, by the terms of the contract of carriage, limit 
or exclude altogether, his liability for loss of or damage to goods 
carried, thus protecting the carrier from his liability for negligence. 
A common carrier, however, is under double liability with regard to 
goods, both as an insurer and for negligence. Formerly, England, 
contrary to the United States, upheld contracts to carry goods ‘‘at the 
owner’s risk,” if there were a reasonable option of terms”? and a rea- 
sonable limit per package. Today, by the Carriage by Air Act of 1932 
cannot fix a lower liability limitation than the £250 provided by the 
act and may defend himself by a showing that he has taken all necessary 
measures to avoid damage. 


UNITED STATES 


As aviation law depends, to some extent, on the already developed 
law of the land, so, aviation law in the United States is founded on the 
previously established American conceptions of common law tort and 
contract liability, with regard to operator, manufacturer, bailee or 
injured party, and of the common law definition of property rights 





18 Coggs v. Bernard. 92 English Reprints 107 (1703). 

19 Convention for the Unification of Certain Rules Relating to International 
Transportation by Air, Warsaw, 1929. Article 20. 22 & 23 Geo. V, c. 36. 

20 Aviation Law and Admiralty. Arnold W. Knauth. 6 Air Law Review 
266 (1937) and Francesco Cosentini in “Air Law and Comparative Law.” 
7 Tulane Law Review 13 

21 Supra, 9, Shawcross §295. 

22 Air Carriers’ Liability in Comparative Law. Arnold W. Knauth. 7 Air 
Law Review 261 (1936). . 
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with regard to the use of the air space and the acquisition of land for 
airports and zoning regulations. The United States has defined air- 
craft as ‘any contrivance now known or hereafter invented, used or 
designed for navigation of or flight in the air,” which probably covers 
what otherwise might be classed as projectile.” 

Basically, the federal statutory law is the Civil Aeronautics Act of 
1938.24 This Act regulates economic and safety features of United 
States aviation. The Civil Aeronautics Board, set up under the Act, 
certificates domestic carriers only on a showing of a public convenience 
and necessity. Foreign air carriers, too, must prove that they are fit, 
willing and able to perform air transportation and to conform to the 
provisions of the Act, the rules, regulations and requirements of CAB, 
and before such foreign air carriers may engage in local service, they 
must receive approval by the President of the United States. Safety is 
a prim: concern of the Board. Although safety is a purely relative 
factor and nothing is absolutely safe,2> Air Traffic Rules,?® devised to 
minimize dangers, and rules providing for lights, procedure in meeting, 
passing, overtaking another carrier, all resemble Rules for the Pre- 
vention of Collisions of Vessels at Sea, and, also, highway regulations. 
Seaplanes on the water are to navigate according to the laws and regu- 
lations of the United States governing the navigation and operation of 
water craft. A Uniform Aeronautics Act has been promulgated in 
twenty states, thus far, to bring a measure of consistency in various 


jurisdictions.27_ Customary law governs the liability of aircraft for 
criminal wrongs*® and the priority of mortgage claims.” 

Property rights of landlords were once believed to be in accord with 
the maxim cujus est solum. However, the phrase is considered of 
doubtful validity in England® and has been repudiated in the United 





23 U.S. Civil Aeronautics Act, 1938; Public Law 706, 75th Congress. S. 3845. 
52 Stat. 973; 49 USC 401 (1940) §1(16). 

24 Air Commerce Act, 1926. 49 USC §171 et seq. 44 Stat. 568, 572. Civil 
Aeronautics Act, 1938; Public Law 706, 75th Congress. S. 3845, 52 Stat. 973; 
49 USC 401 (1940). 

25 Before the advent of the Interstate Commerce Commission, Mark Twain 
commented that the two things most typically American were ice-water and rail- 
road accidents. 

26 Air Commerce Regulation. Chapter VII. 

27 Uniform State Law of Aeronautics, 1925. Adopted in Arizona, Delaware, 
Hawaii, Idaho, Indiana, Michigan, Minnesota, Missouri, Nevada, New Jersey, 
North Carolina, North Dakota, Pennsylvania, Rhode Island, South Carolina, 
South Dakota, Tennessee, Utah, Vermont and Wisconsin. 

28 Aircraft Confiscation Act of 1939 (1939 U.S.Av.R. 229) Public Law 357, 
76th Congress; Chapter 618, 1st Session, H.R. 6556 provides for seizure, for- 
feitures of vessels, vehicles and aircraft used to transport narcotics, drugs, 
firearms, counterfeit coins, obligations, securities, paraphernalia. 

29U.S. v. Hunter, CCA 5th, 80 Fed. 2d 968. An innocent mortgagee of an 
airplane has priority over the claims of the United States for forfeiture for 
violation of customs laws and regulations. U.S. v. Curtiss Robin Airplane NE 
76, U.S. Dist. Ct., So. Dist., Fla., 1932. Intervening claims for storage, labor, 
materials, are superior to those of the United States for civil penalty for viola- 
tion of Air Commerce Regulation. 

U.S. v. One Fairchild Seaplane. 6 Fed. Supp. 579 and The Tomaston, 26 
Fed. 2d 279. Liens for labor under Maritime Laws for repairs of a seaplane 
were preferred to penalties assessed by the Treasury Department. 

30 Rowland W. Fixel. The Law of Aviation. 3rd Ed., Michie Co., page 53. 
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States.** It is now considered that over-flights are in the public interest, 
not generally constituting trespass. 

Anglo-American common law bases tort liability on fault. With 
regard to negligence, there must be a finding of a standard of duty 
based not on what this or that particular man is capable of, but on the 
foresight and caution of the prudent man — the average reasonable 
man, standing in this or that man’s shoes. It was once considered that 
Roman law recognized three degrees of care: slight, ordinary and extra- 
ordinary. Now it is considered that there are but two standards: ordi- 
nary care, of a reasonably prudent man under the circumstances, and 
extraordinary care, commensurate with the risk of danger, as the duty 
of a carrier towards its passenger. Under both civil and common law, 
every invasion of a private right imports an injury and for such injury 
the law gives a remedy — a remedy commensurate with the injury 
received and the resulting losses.8* Contrary to civil law, common law 





31 In the earliest case, Guille v. Swan, 19 Johns. 381 (N.Y. 1832) an aero- 
naut who ascended in a free balloon, drifted over and descended on the prop- 
erty of plaintiff and was sued for damages to the plaintiff’s garden by a crowd 
of curious people who broke through fences and trod down his vegetables and 
flowers. It was held that the balloonist was responsible for the physical tres- 
passes of persons who rushed to his aid in the garden; the aeronaut should have 
foreseen that a curious crowd would follow the balloon in its course and in the 
event of its descent, at a particular place, would rush forward to investigate 
or assist the balloonist. (Ryland v. Fletcher doctrine.) 

Johnson v. Curtiss Northwest Airplane Co., Dist. Ct., Ramsey Co., Minn., 
1923. “. .. the maxim is an aphorism of law ... the upper air is a natural 
heritage, common to all the people . . . its reasonable use ought not be ham- 
pered ... by an artificial maxim of law...” 

Northwest Airlines v. Minnesota. 322 US 292 (1945). “. .. the land- 
owner no more possesses today a vertical control of all the air above him than 
a shore owner possesses a horizontal control of all the sea before him. Air is 
too precious an open highway to permit it to be owned to the exclusion or em- 
coe of air navigation by surface landlords who could put it to little 
real use.” 

U.S. v. Causby, 96 SC 1062; 328 U.S. 256 (1946). “. .. to recognize such 
private claims to the airspace would clog these highways, seriously interfere 
with their control and development in the public interest and transfer into pri- 
vate ownership that to which only the public has a just claim. Airspace is a 
public highway. . . . Landowners own at least as much of the space above the 
ground as they can occupy or use in connection with the land. ... The fact that 
he does not occupy it in a physical sense—by the erection of buildings and the 
like—is not material.” 

Swetland v. Curtiss Airport Corp. 41 Fed. 2d 929, 55 Fed. 2d 201 (1931). 
“, .. the owner of land has a dominant right of occupancy for purposes incident 
to his use and enjoyment of the surface; and as to the upper stratum which he 
may not reasonably expect to occupy, he has no right, except to prevent the use 
of it by others, to the extent of an unreasonable interference with his complete 
enjoyment of the surface. The height below which the property owner may 
reasonably expect to occupy airspace for himself is varying and not definite 
and must be determined upon the particular facts of each case. Apart from 
such uses, the air is free from all claims on the part of the proprietors of lands 
over which flights take place.” 

Hinman et al. v. Pacific Air Transport Corp., 300 US 654 (1986), estab- 
lished that aviators, generally, may fly wherever there is air, as watercraft may 
sail wherever there is water. 

82 Allison v. Standard Air Lines, Inc. 1930 U.S.Av.R. 297. The court 
charged the jury, inter alia, that while the law demanded the utmost care for 
the safety of passengers, it did not require the air carrier to exercise all the 
eare, skill, diligence of which the human mind could conceive, nor such as would 
free the transportation of passengers from all perils . . . and the passengers 
take upon themselves all the usual and ordinary perils incident to aeroplane travel 
which could not be averted by the carrier through the exercise of that degree 
of care which the law required. 
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gives a remedy to neither party when two aircraft collide with mutual 
fault; a defense of contributory negligence may prevent either aircraft 
owner from recovering. Again, one looks to a comparison with admiral- 
ty law. Comparisons are not altogether valid, for the unique character- 
istic of most aircraft collisions is suddenness, with the death of all 
participants, whereas ship collisions, on the contrary, usually develop 
slowly and rarely destroy either the lives of the actors or their written 
records. In maritime law, the rule of half damages may apply to colli- 
sions of aircraft in navigable airspace, the common law of the under- 
lying sovereign applies. In fact, the United States so bases its tort 
liability on the fault of the actor** that there was some question of the 
validity of our adherence to the Rome Convention of 1933, with its 
provision of limited but absolute liability to third parties on the 
ground, as such imposes insured liability without fault and deprives a 
jury of the prerogative of fact-finding and damage-assessing.** 

In maritime law, the carrier of goods is not liable for damage to 
the goods resulting from faults of navigation,®* although this is not 
interpreted to cover the carriage of passengers. Passengers embark on 
the sea legally free from the assumption of risk of negligent human 
behavior of navigators, just as in carriage on land, and they may, 
therefore, recover damages for negligent collision in solido from any 
wrongdoer against whom they can proceed. There is, obviously, a 
grave factual difference in these modes of transportation: in a mid-air 
collision, structures, cargo, personnel and passengers fall to the bottom 
of the ocean of air and damage the earth’s surface; ships and cargoes 
often sink to the bottom of the sea, but only occasionally damage 


83 Nova Mink v. Trans-Canada Airlines. 1951 U.S.Av.R. 40. “It is impor- 
tant that no rule be applied to the operation of aircraft which is based on false 
analogy (with railways or highway law) or on a war view of public policy. 
The necessary accommodation between operation and private rights may be 
affected by legislation or by the course of judicial decision. The courts should 
apply the law of negligence to aircraft operations except where specifically 
excluded by statute.” 

34 Crowell v. Benson. 285 US 22 (1932) “. . . Congress has no general au- 
thority to amend maritime law so as to establish liability without fault in mari- 
time cases, regardless of the peculiar circumstances or relations. . .. It is 
unnecessary to consider what circumstances or relations might permit imposi- 
tion of such a liability. . . . It is manifest that some suitable selection would 
be required . . . liability without fault in a contractual relationship or in 
peculiar circumstances, i.e., in an airplane crashing to the ground through no 
known reason and causing damage. ... The aircraft may be faultless and the 
person injured free from contributory negligence. Natural justice demands that 
the victim be compensated; the common law says ‘no fault, no liability’.” 

35 Harter Act, 1893. 27 Stat. 445; 46 USC §192 (1926), sec. 3: “If the owner 
of any vessel transporting merchandise or property to or from any part of the 
USA shall exercise due diligence to make the said vessel in all respects sea- 
worthy and properly manned, equipped and supplied, neither the vessel, her 
owner, nt shall become or be held responsible for damage or loss resulting 
from faults or errors of navigation or be held responsible for damage or loss 
resulting from faults or errors in management of said vessel, or shall the vessel, 
her owner or charterers, agent or master be held liable for losses arising from 
the dangers of the sea or other navigable waters, acts of God or public enemies 
or the inherent defect, quality or vice of the thing carried or from insufficiency 
of package or seizure under legal process or for loss resulting from any act or 
omission of the shipper or owner of the goods, his agent or representative, or 
from saving or attempting to save life or property at sea, or from any deviation 
in rendering such service.” 
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tunnels, submarine cables, and piers and wrecks may obstruct naviga- 
tion and cause further damage. Merely taking passage in an aircraft 
or shipping goods by air is not an act to import assumption of risk and 
to preclude recovery from the air carriers, and, as against an air car- 
rier, the United States passenger or shipper by air can recover judg- 
ment in solido against any wrongdoer against whom he can proceed. 
The Uniform States Law of Aeronautics recognizes that subjacent tort 
law is applicable to aviation accidents.** 


In the United States generally, public policy bars any contract 
between passenger or shipper and carrier which relieves the carrier 
of all liability in any event. However, with regard to goods carried, 
the shipper may agree to a liability limitation.’ In personal death 
claims, the liability of the carrier may be governed by the local State 
law (a local Lord Campbell’s Act) by provisions for a definite maxi- 
mum of liability limitation, or no fixed maximum, or statutory pro- 
hibition against the carrier enjoying the benefits of a maximum limi- 
tation, or a constitutional prohibition against limiting the amount 
recoverable in fatal accidents. In personal injury or death actions, 
claimants have used the arguments of res ipsa loquitur in early cases, 
negligence and the violation of statutory regulations;** defenses have 
involved the assumption of risk, contributory negligence,*® vis major 
(unforeseen events and inevitable accidents) and sudden emergency. 


In regard to international flights, the Warsaw Convention governs 
in passenger and cargo claims*® and the Rome Convention may be- 
come applicable to injuries to third parties on the ground.*! 


FRANCE 


Practically every branch of law is concerned with the law of avia- 
tion, which deals in fields of property, contracts, agency, bailments, 
carriers, torts, damages, insurance, liens and corporations. French 
civil law precepts are elastic enough to meet most of the problems of 
the new science of the air. 





36 Supra, 27, Section 6. “The liability of the owner of one aircraft to the 
owner of another aircraft or to aeronauts or passengers on either aircraft for 
damage by collision on land or in air shall be determined by the rules of law 
applicable to torts on land.” 

37 Herndon v. Gregory. Ark. Sup. Ct., 1935; 81 S.E. 2d 849. 

38 Morrison v. LeTourneau Company of Georgia et al. US CCA 5th, 1943. 
138 Fed. 2d 339. Rinehart et al. v. Woodford Flying Service et al. W. Va. S.C., 
1940. 9 S.E. 2d 521. 

39 Curtiss-Wright Flying Service, Inc. v. Williamson et al., Texas Ct. Civil 
Appeals, 1932. 51 S.W. 1047. 

40 49 Stat. 3000; U.S. Treaty Series No. 876. February 13, 1933 is the effec- 
tive date of the Convention. 

411933 U.S.Av.R. 284. (The Delegation of the United States declared upon 
signing that the Convention shall apply only within the continental limits of 
the United States of America exclusive of the territorv of Alaska.) Convention 
on Surface Damages (Third Parties), signed in Rome, 1935, not yet ratified by 
the United States. U.S. Treaty Information Bulletin No. 47, page 27. 
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Before the French Air Navigation Law*? of 31 May 1924, air car- 
riers and aircraft owners were free to exonerate themselves from lia- 
bility (except for dol — wilful or fraudulent act) by appropriate 
clauses in passenger tickets and cargo contracts. The 1924 law de- 
clared that the transporteur is a guarantor of the safety of passengers 
and goods up to 1,000 francs a package, subject to defenses of force 
majeure and inherent vice of the merchandise (comparable to common 
law) . The transporteur may by express contract provision relieve him- 
self from liability incurred by reason of risques de l’air*** and faults 
of persons employed in conduit and defect of the aircraft, provided 
it was in good navigable condition and airworthy at the start of the 
journey, but any poor functioning in mid-air does not necessarily 
constitute a fault of the carrier. The transporteur may not contract 
out of his liability for care, custody, loading or discharging of goods 
and may not contract out of his ‘‘personal fault.”** The law further 
makes the exploitant (operator) absolutely liable for surface damage 
done while the aircraft is in motion; there is no limit on the amount, 
no deposit of cash, no bond, no insurance required. The law, thus, im- 
poses liability on the air carrier for injuries to passengers, resulting 
from commercial faults, but spares it from liability for injuries result- 
ing from faults of navigation.** Within the purview of the same law, 
the fault of the pilot, even when proved by the injured party, is a fault 
of navigation, for which the carrier is not liable. 


In French law, the liability of the carrier to persons is contractual 
in nature. The carrier has the obligation of carrying the passengers 
sain et sauf to the destination; when the passenger incurs death or 





42a, Howard S. Leroy. “Observations on Comparative Air Law” 6 Air Law 
Review 226. 1937. 

b. Arnold W. Knauth, “Air Carriers’ Liability in Comparative Law.” 
7 Air Law Review 261. 1936. 

ce. Lincoln G. Cha. “Air Carriers’ Liability to Passengers in International 
Law.” 7 Air Law Review 33. 1936. 

42a For a discussion of air risk, particularly the French law of 31 May 1924 
and the need for its revision, with proposed definition, see Le Risque de L’air, 
par J. Lacomb et M. Saporta. Revue generale de |’air, No. 1, 1952; 15:1-18. 

43 French Air Navigation Law, 31 May, 1924. Journal Official (Mai-Juin, 
1924) 5048. Supra 42c. 

Article 41. “The carrier is liable for loss or damage of merchandise car- 
ried, except in cases of force majeure or the inherent defect of the merchandise. 
However, if the value of the merchandise has not been declared by the shipper, 
the liability of the carrier is limited to the sum of 1,000 francs per article.” 

Article 42. “The carrier may, by an express clause, exonerate himself from 
liability which he incurs by reason of risks of the air and of fault committed 
by any person employed on board in the conducting of the aircraft carrying 
either passengers or merchandise. This clause discharges the carrier of his 
liability only if the aircraft was in good condition of navigability upon depar- 
ture and if the personnel was provided with licenses and regulatory certificates. 
Special administrative certificates establish in fevor of the aircraft and crew 
a presumption, which may be combatted by proof to the contrary.” 

Article 43. “Every clause is null whose purpose is to relieve the carrier 
of liability either for his own act or for that of the employees when such act 
relates to the sending, preservation and delivery of merchandise. Every clause 
is void which has for its object the exoneration of the carrier from liability for 
personal faults.” 

Article 48. “The carrier may be relieved of liability ~~ reason of accidents 
to passengers under circumstances contemplated in Article 4 

44 Cf, Supra, 35, U.S. Harter Act, and Infra, English oa section. 
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bodily injury, the carrier is under obligation to compensate the in- 
jured party for damages sustained. The French Civil Code** provides 
for liability for injury and damages to persons and goods, basing it 
on fault; the French Commercial Code makes no provision for carriage 
of persons. 


French law applies principles of carriage of goods to carriage of 
persons. The French carrier does not incur contractual liability for 
the death or personal injuries of passengers, if he has inserted the 
non-liability clause in the contract of carriage, the ticket, but the 
carrier does incur tortious liability if any personal fault on his part 
can be proved by the injured party. By French statutory law, liability 
of a carrier of merchandise is contractual in nature. An inherent de- 
fect of the aircraft is not force majeure to exonerate the carrier, as the 
carrier has an obligation to make periodic inspection of the aircraft 
and must have a certificate of navigability. 


By French case law, the relatives of a passenger injured or killed 
can claim against the carrier for moral*® as well as pecuniary damages, 
_With no order of preference with respect to claims for compensation, 

so that the carrier may face action he cannot foresee in number nor 
calculate in significance.47 Although case law is not controlling in 





45 French Civil Code of 1895. Supra, 42c. 

Contract: Article 1147. “A debtor shall be ordered to pay damages if there 
is occasion therefor, either on account of non-performance of the obligation or 
on account of delay in performing it, whenever he does not establish that non- 
performance is due to an outside cause which cannot be charged to him, pro- 
vided there is no bad faith on his part.” 

Article 1148. “No damages shall be due when the debtor has been pre- 
vented from giving or doing what he had bound himself to do, or has done what 
was prohibited, in consequence of superior force or fortuitous event.” 

Tort: Article 1882. “Every act whatever of an individual which causes 
gees to another obliges the one owing to whom the same has occurred to make 
it good. 

Article 13888. “Everyone is responsible for the injury which he has caused 
not only owing to his own act, but owing to his negligence or his imprudence.” 

Carrier: Article 1784. “Carriers are responsible for loss of or injuries to 
the things which are entrusted to them, unless they prove that the same have 
been lost or injured accidentally or by superior force.” 

French Commercial Code. Article 103. “The carrier’s warranty extends to 
the loss of the goods carried, except in cases of force majeure. His warranty 
extends to damage other than that which accrues from the inherent defect of 
the article or force majeure. Any clause containing a contrary provision, in- 
serted in any way-bill, price list or other document whatsoever, is void.” 

46 Ripert. La Responsibilité du Transporteur Aerien aprés law Project de 
la conference internationale de Paris de 1925. Rev. Jurn. Int. de la Locom. 
Aerienne (1926) 12. “Au case de déces d’un voyageur, la jurisprudence admet 
que les parents de cas voyageur peuvent agir en dommages et intéret contre le 
transporteur pur la dommage moral sui leur est cause par cette mort, tout aussi 
bien que pour le dommage pecunaire. D’apres la jurisprudence francaise, cette 
action appartient a toutes les personnes qui sent blessees moralement par le 
déces et il n’y a entre ces prsonnes aucun order de préférence. Les decisions 
recents ont méme admets |’action de collateraux ou de imples allias. Le Trans- 
porteur est donc expose en case de deces du voyaguer victime, actions donc i 
ne peue ni prevoir le nombre ni calcular |’importance.” 

47 The 1929 Warsaw Convention eliminated double liability by providing 
for legal limitation of liability on international carriers of 125,000 francs; 
therefore, relatives of passengers injured in international carriage, know that 
the maximum amount of compensation they may recover from the carrier is 
125,000 francs. There may yet be questions of apportionment of that amount. 
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French law,*® some cases support the view that pleading must be 
carefully done in French courts, either on the basis of tortious or con- 
tractual liability,*® and the validity of a contractual non-liability limi- 
tation and the necessity of proving fault to affix tort liability are 
important. 


GERMANY AND WESTERN EUROPE 


General consideration only can be given to the status of aviation 
law in the rest of Western Europe. Again, aviation law is based on 
standard Code provisions and a few specific statutory regulations. 





48 Sir Maurice Sheldon Amos and Frederick Parker Walton. “Introduction 
to French Law” (Oxford, 1935), 7. “There is no fundamental axiom of French 
law that a judicial determination of an issue of law, even by the highest court 
of the land has declarative authority in any other case or proceeding. Neverthe- 
less, any reported decision (unless discredited) has some measure of persuasive 
weight; and this persuasive weight steadily increases as the courts progressively 
settle down to a uniform and consistent attitude on any particular point; so that 
an undeviating practice, a jurisprudence constante, adopted by the Cour de 
Cassation has an authority barely distinguishable when judged from a practical 
standpoint, from a settled line of decisions of our own courts. No single de- 
cision makes a law; but it is reasonable to say that an established course of 
decision indicates and expresses a judicial practice or custom which is indis- 
tinguishable from law.” 

49a. La Cour d’Appel de Paris (reversing trial court’s 1924 decision) 
Gazette du Palais, 1924, 1-687, stated that contractual obligation principles obli- 
gate the company (Le Compagnie Franco-Roumanie de Navigation Aarienne) 
to carry the passenger safely to his destination and the carrier is liable for non- 
performance of that obligation if he cannot establish the presence of force ma- 
jeure or a fortuitous event or an outside force not under his control. Risks of 
air navigation may be more difficult and less certain, but they cannot consti- 
tute ground for liability exception. The carrier is relieved of liability only for 
very exceptional risks which arise under circumstances which must be proved 
by the carrier and which are in the proper consideration of the court. 

b. Le Tribunal Civil de Vienne, Judgment 4 Dec. 1924 and La Cour d’Appel 
de Grenoble, 25 March, 1925, held in the death of Mme. Gauthier that the car- 
rier is liable to carry sauf et sain the passenger to his destination, unless the 
carrier proves the presence of fortuitous event or force majeure or fault of 
the victim or an outside cause not under his control. Rev. Jur. Int. de la Locom- 
Aerienne (1926), 54, 293. 

c. In the death of M. Carroll in the British Channel following the fall of 
an airplane, the trial court held the accident was due to an outside cause not 
attributable to the carrier and, as the pilot was found sane and the aircraft 
was found to be in good condition of navigability, therefore, the carrier was not 
— Jurn. Int. de la Locom. Aerienne (1925) 58-62. (Droit Aerien 1930) 

d. Article 1382 of the Civil Code was invoked by the widow of M. Courson 
de la Villeneuve, killed aboard an airplane of la Societe Latercoere in a 300,000 
franc suit for herself and 200,000 franc suit for her son and transportation of the 
body of her husband. The Tribunal de la Seine, 28 July 1924, declared that 
plaintiff’s charge was not founded on tortious liability, as she had not proved 
the carrier’s fault, and if the air carrier were to have contractual obligation to 
guarantee the safety of the passenger, this obligation would have been effected 
by means of long standing and common practice, whereas, this is a special rela- 
tionship and a non-liability clause in contracts of carriage should be legal and 
valid. The Civil Code tacitly recognized and the Air Navigation Act expressly 
permits the use of non-liability clauses in contracts of carriage, so the carrier 
cannot incur contractual liability. On appeal to the cour de Cassation, 21 July, 
1930, it was held that the company was not liable as there is no prohibition 
against a carrier limiting liability for accidents imputable to his personal fault. 
A non-liability clause is valid to the extent it exonerates the carrier from lia- 
bility resulting from risks of the air. An air carrier cannot incur quasi-tort 
liability, as herein the injured party has not proved the poor functioning of the 
aircraft nor the fault of the carrier. Droit Aerien (1930) 743. Rev. Jur. Int. 
de la Locom. Aerienne (1927) 243. 
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In Germany and Austria and pre-revolutionary Russia,®° there 
were two different sets of rules established, one for injuries caused by 
railroads, steamships, factories and the like and another for all other 
types of injuries. By the German Civil Code, liability is incurred 
for wilful or negligent injury to another.®! A person who infringes 
a statutory provision intended for the protection of others incurs 
liability; however, according to the purview of the Code, as infringe- 
ment is possible even without fault on the part of the wrongdoer, the 
duty to make compensation arises only if some fault can be imputed 
to him. 

Initially, in Germany, as in France and England, an air carrier 
could freely contract out of all liability except for personal, wilful 
and fraudulent acts (Vortsatz), and the owner’s liability could vary 
according to the situation of the persons and property on the ground, 
or according to whether there was proof that damage was caused by 
the fault of the aircraft owner. In Germany, and in Switzerland, the 
owner of an object could free himself from liability by proving that 
he had taken every precaution to prevent the damage.*? By the Ger- 
man Act of 1 August, 1922, revised 21 August, 1936, there is an im- 
position of liability on the operator (Halter) for all injuries to per- 
sons and property in the aircraft, in any other aircraft, or on the sur- 
face, caused by Benutz (use or operation) of the aircraft. Halter is 
the one who possesses or employs the aircraft for his own account, who 
is entitled to the profits and who assumes the cost of maintenance; 
he need not be the owner. If the aircraft is used without the knowl- 
edge and consent (Wissen und Willen) of the Halter, then the person 
who uses (Benutzer) the aircraft is bound in place of the Halter. The 
Halter is not liable unless he is negligent in letting the aircraft get 
into unauthorized hands. Thus, it would seem that the public has 
no protection against that dangerous type of aviator. 

With regard to surface damages, there is absolute liability for 
damage to persons or property on the ground imposed on the Halter 
or Benutzer. The Halter must make deposit of funds or have insur- 
ance in the amount of 75,000 Reichsmarks for claims that might be 
filed — yet there is no law for third party rights against insurers. 

The liability of the Halter is 30,000 Reichmarks per passenger 
per death or injury and 100,000 Reichmarks for small aircraft or 
300,000 Reichsmarks for large aircraft, per disaster, for all claims. 
Although there is a general right to make a special contract, exempt- 
ing the Halter from liability for negligence, the carrier issues an acci- 





50 Vladimir Gsovski. Soviet Civil Law: Private Rights and Their Back- 
—e the Soviet Regime. University of Michigan Law School, 1948, 
page a 

51 Germany, Civil Code. Article 923. “A person who wilfully or negli- 
gently, unlawfully injures the life, body, health, freedom or property or any 
other right of another, is bound to compensate him for any damage arising 
therefrom.” 

52 Ripert. La Responsibilité du Transporteur Aerienne d’ Aprés le Project 
de la Conference Internationale de Paris de 1925. Rev. Jur. Int. de la Locom. 
Aerienne (1926) 12. 
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dent insurance policy as a part of every ticket. Damage claimants may 
sue otherwise than under the Act of 1922, and, thereby, on proof of 
negligence of the Halter, exceed liability limitations. Remedies also 
exist for nuisance cases, hangar damages and suits against the pilot 
(Fuhrer), without limitation on recovery.*> By the German Civil 
Code, the heir may recover for costs of medical expenses, earning 
capacity destroyed or diminished, increase in prosperity made more 
difficult, necessities increased and funeral expenses. A third party 
can recover for deprivation of maintenance and loss of service.™ 

In Italy, as in the German and French and maritime law, if an 
airplane crashed and was wrecked, as on a building, the owner of the 
aircraft could discharge his liability to the owner of the building by 
abandoning his wreck. This abandonment to compensate for dam- 
ages is part of statutory enactment® with regard to a blameless owner 
of an aircraft, although, obviously, after an accident the value of the 
aircraft is reduced to the nadir and the injured persons are not thereby 
compensated. The Italian Code does, however, impose responsibility 
and insure a lien for indemnity for dead and injured.** Concessions 
and authorizations for operation or for subsidies in air navigation are 
made only after a deposit by the air carrier of documents attesting 
that the company has effectively guaranteed, in an adequate amount, 
the reparation of damages to non-navigating third parties.57 This en- 
forces an obligation.5** 

The Polish Code provides an obligation to make reparation for 


injury caused by fault®* and the same provision exists in the Austrian 





53 See, Arnold W. Knauth. “Air Carriers’ Liability in Comparative Law,” 
7 Air Law Review 261 (1936) and Howard S. LeRoy, “Observations on Com- 
parative Air Law,” 6 Air Law Review 226 (1936). 

Provisions for obligatory insurance are also provided for in the air law 
provisions of Italy, Denmark, Bulgaria, Norway, Sweden, Switzerland, Czecho- 
slovakia and Louisiana. 

54 For a survey of existing laws and regulations governing air transport in 
Germany see the following: 

Die Materiell—und Verwaltungsrechtlichen Grundlagen des Gegenwirtigen 
Luftverkehrs im deutschen Bundesgebiet, Von Alfred Wegerdt. Zeitschrift fir 
Luftrecht, No. 1, 1952; 1:10-28 and Grundziige der Schwedischen Luftfahrtge- 
setzebung, von Kurt Gronfors, Zeitschrift fur Luftrecht, No. 1, 1952; 1:44-52. 

55Italian Air Navigation Law, 1924. Article 42. “. . . even when an air- 
craft has been rented, the owner may free himself from liability by abandon- 
ment, to all creditors or to some of them, the aircraft and the freight which the 
aircraft has received and which it is to receive, except where there is fault on 
his part.” (This Law has only 51 articles.) Rev. Jur. Int. de la Locom. Aerienne 
(1924) 151. 

56 Ibid, Article 39(2). 

57 Italian Air Regulations, Article 267. 

57a A consideration of post-war Italian civil aviation problems is given in 
Note sull’Aviazione Civile, de Amedeo Giannini. Rivista Aeronautica, No. 11, 
1951; 27:815-821. La Politica Legislativa Aeronautica italiana dall-entrata nella 
seconda guerra mondiale al patto del Nord Atlantico, di Luigi Candela. Rivista 
aeronautica, No. 11, 1951; 27:807-813. <A digest and guide to Italian aeronauti- 
cal legislation, military and civil, June 10, 1940 to the ratification of the North 
Atlantic Pact. 

58 Polish Code of Obligations, 1933. Article 134. “Whoever by his fault 
causes injury to another shall be liable to repair it.” 

Article 135. “Whoever intentionally or by negligence causes injury to an- 
other in the exercise of his right shall be liable to repair it, if he exceeded the 
limits determined by good morals or the purpose for which that right was en- 
joyed by him.” 
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General Civil Code.*® There are no special acts on damage on the 
earth’s surface by aircraft (probably because ordinary civil codes pro- 
vide an adequate remedy) in Belgium, Holland, Spain, Portugal, 
Greece, Romania, Esthonia or Latvia. However, statutes similar to 
the German imposition of liability on the carrier exist in Denmark, 
Norway, Sweden, Italy, Switzerland, Austria, Hungary and in the 1933 
Code of Yugoslavia.** Article 38 (4) of the Czechoslovakian Code of 
Aviation fixes air carrier responsibility and insures a lien to idemnify 
the dead or injured. 

The Swiss law of 27 January 1920, Article 29, provides for the 
right of retention of an aircraft in the event of forced landing and 
damage to private property, on the basis that loss and damage must 
be repaired even if the owner of the aircraft is not responsible. The 
person to whom the aircraft has been ceded, loaned or rented, is 
substituted for the owner in a position of responsibility and any fault 
of the owner is held to preclude his freeing himself from responsibility 
for damages by abandonment. As the right of the individual ceases 
where the superior social interest prevails, the State may expropriate 
land for airports and may, by legislation, permit freedom of flight. 
Following this theory, the Swiss Civil Code, Article 667, provides that 
individual property rights cease at a height where it may no longer 
be used, a doctrine comparable to that expressed in our Hinman case.* 

Consideration of these national laws is important, as an aircraft 


remains under the jurisdiction of its own national laws for many pur- 
poses, not otherwise controlled by international law. 


LATIN AMERICA 


Aviation law in Latin America developed, as elsewhere, on the 
basis of existing civil law codes supplemented by special legislation. 
South America early became the scene of exploitation by local airlines 
and the international air carriers Pan American Airways* and 
Deutsche Lufthansa. 

By enacting a formal and comprehensive air regulation in 1925, 





59 Austrian General Civil Code, 1895. Article 1295. “Anyone is entitled to 
claim compensation from him who caused an injury by his own fault. The injury 
may be caused by violation of a contract or without any relation to the con- 
tract. 

60 Supra, 53, Knauth. 

61 Tbid. 


62 Francesco Cosertini. “Air Law and Comparative Law.” 7 Tulane Law 
Review 292. 

83 Hinman et al. v. Pacific Air Transport Corporation. 800 US 653 (1936). 
See: Droit Douenier et Nouveau Droit Aérien Suisse, par Paul Ossipow et Barnard 
Wehrly. Revue francaise de droit aérien, July/Sept. 1951; 5:243-278. 

On accident investigation practice in Switzerland, see: Flugunfall Unter- 
suchungen, von Werner Guildimann. Schweizer Aero-revue, Aug.-Sept., Dec. 
1951, Jan. 1952; 26:348-349, 407-410, 525-526; 27:36-38. 

For a summary of two recent Swiss air regulations, effective September 20 
and October 20, 1950, see: Ordonnances Fédérales Suisses sur les régles de 
L’atr et des licences du personnel navigant, par Jean T. Lecour. Revue Francaise 
de droit aérien. July/Sept. 1951; 5:279-284. 

64 Matthew Josephson. EMPIRE OF THE Arr, 1944, Harcourt, Brace & Co. 




























os 





a LIM NTE RE ce 






Pass ope © 





" 






Sa eee, Ee ee oe 























49 





COMPARATIVE AIR LAW 


Brazil® became the first Latin American country to promulgate an 
air law and thereby anticipated even the United States Air Commerce 
Act of 1926. When German interests began the operation of a domestic 
air company in Colombia in 1920, that country became the first of 
these nations with a commercial air transportation system. 

South American lawyers originally assumed that air carriers, like 
other commercial carriers, should be governed by the commercial and 
civil codes in matters of liability. That theory is still good. Air carrier 
liability is based on the codes of commercial and civil law in, of the 
twenty Latin American countries, the sixteen nations of Argentina, 
Bolivia, Brazil, Colombia, Cuba, Dominican Republic, Ecuador, El 
Salvador, Guatemala, Haiti, Honduras, Nicaragua, Panama, Paraguay, 
Peru and Uruguay. Twelve of these sixteen states have public or ad- 
ministrative legislation on civil aeronautics and the problems of air 
space sovereignty, rights of innocent passage, registry of aircraft, 
qualifications of airmen, prohibited flight zones, customs, clearance 
and air mail, but with no specification of air carrier liability. Three 
countries, Chile, Mexico and Venezuela, have definite laws on air 
carrier liability. Brazil, Costa Rica, Guatemala, and Nicaragua have 
some special legislation in regard to liability.® 

Contrary to English law, the status of an air carrier as a common 
carrier was at the outset clearly accepted in Latin America. Liability 
of the air carrier, in countries whose law is the civil code, is either 
that of an insurer or that arising from fault and negligence, which is 
presumed against the carrier. The liability of an air carrier as an 
insurer extends to all goods except for loss or damage caused by 
act of God, public enemy, act of the shipper, act of public authority, 
or inherent defect of the goods. This liability as an insurer as applied 
to cargo, arises from the civil law principles already noted in French 
law, that there is a contractual obligation to transport goods safely 
to their destination. Such liability is also extended to the carrier's 
passengers, a precept alien to common law. Defenses thereto include 
force majeure, fortuitous event and inherent vice or defect of cargo. 

In contract actions, based on fault or negligence, there is a legal 
presumption against the carrier, a presumption which does not exist 
in tort action by passenger or shipper. In action for damages to third 
persons and to their property, based on fault or negligence, negligence 
is not presumed against the carrier, but it must be proved by the com- 
plainant in order to recover, as there is no privity of contract with the 
carrier. In a contract action for cargo loss or passenger injury, the pre- 
sumption of fault or negligence against the carrier shifts the burden of 





65 For a compilation of Brazilian aeronautical laws and regulations effec- 
tive January 6, 1932 through December 30, 1950, including international con- 
ventions and agreements with foreign countries, see: Brazil Ministério da 
Aeronautica. Directoria de Aerondutica Civil. Manual de legislacio aero- 
nautica. Publigao preparada pela Divisdo Legal em cooperacéio com a secao de 
divulgacé da Divisio Aerodesportiva. Rio de Janeiro, 1951. 

66 David E. Grant. “Air Carrier’s Liability: Latin America.” 7 Air Law 
Review 292. 





50 JOURNAL OF AIR LAW AND COMMERCE 


proof and requires the carrier to prove as defense that the damage was 
due to an act of an independent agency or that the carrier exercised rea- 
sonable care to prevent the damage. In a tort action, where the car- 
rier has been at all at fault, the contributory negligence of the passen- 
ger or shipper or third party merely operates to reduce damages and 
does not relieve the carrier completely of liability. This is the princi- 
ple of apportionment of damages of civil and maritime law. 


There are, apparently, no quantitative mixima or other restrictions 
on the carrier’s liability for injuries to persons or for loss and damage 
to cargo in the South American countries. Also, there is no uniform- 
ity on the time in which suits must be brought; the period ranges from 
three months to thirty years. Under civil law codes of Latin America, 
an air carrier cannot, by the insertion of a clause in his contract of 
transportation, exempt himself from liability; the inclusion of such a 
clause is an illegal act and is simply null and void. However, Ecuador 
considers that an exemption clause totally exonerating the carrier for 
air risks is valid, but that, otherwise, there is no limitation on the 
amount of the indemnity and if liability is at all assumed by the car- 
rier, that liability is unlimited. 

Variations in the special air legislation of these countries may be 
summarized briefly. 


Guatemala imposes on the operators of all transportation vehicles 
what is virtually an absolute liability for death or injury, but, to give 
some protection to the operator, there is a quantitative limit on that 
liability.® 

The Chilean law of Aerial Navigation is broad enough to impose 
an absolute liability on the air carrier for injuries or damages to per- 
sons or things on the surface®* and yet it recognizes the validity of an 
exemption clause for cargo loss if expressly stated by the carrier in the 
contract and if the craft is airworthy and the personnel licensed.® Suits 
on causes arising im air transportation must be filed in Chile within 
three months’ time. Uniquely, Chile, also, has a National Fund for 
Airmen, a special law for pilots.”° 

Venezuela, by legislation, prohibits flights over cities, useless and 
dangerous stunt flights, air circuses, flights over airports used as ex- 
perimental fields, flights over ships at sea, sea flights of more than fifty 
miles from shore and night flights.7! Venezuela limits the liability of 





67 Guatemala. Legislative Decree Number 1827 of 6 May 1932. 

68 Chile. Law of Aerial Navigation. Article 52. “. .. for all damages and 
prejudices which the aircraft may cause to persons or things, the owner of the 
ship or the lessee and commander and author of the damage shall be jointly 
liable.” (No defensee mentioned.) 

69 Ibid. Article 43. “. .. in regard to contracts of transportation, the carrier, 
by express clause, may exempt himself against air risks and faults committed 
by the crew, so long as the aircraft, on departure, is in good condition of navi- 
gability and the flight personnel are duly licensed.” 

70 Chile. Labor Law. Article 31(f) of 18 March 1925. 

71 Venezuela Laws of 16 June 1920, Articles 28 and 29. This may be com- 
pared to the prohibition in the United States against hunting from a plane, and 
the like as in Act of 3 July 1918, c. 128, §3; 40 Stat. 766; 16 USC §704(3). 
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the air carrier for passenger and cargo loss in fault and negligence to 
“failure to take technically prescribed precautions to avoid damages.” 
As to third parties, the Civil Code states that a defense that the injury 
or damage was unavoidable and that there was no negligence relieves 
the carrier from liability.*? In absence of special agreement for a larger 
amount, the Code provides a maximum liability on the air carrier for 
each passenger of 20,000 bolivares ($5,000) ** with no limitation on 
the amount of claims for injury to persons or property or third parties. 
A limitation of one year from the date of injury or damage is placed 
on the filing of suits. 












The national aviation law of Mexico, of 145 articles, grants facili- 
ties and encourages airlines and provides a system of competition 
subject to the moderating action of the State. The State grants con- 
cessions to air lines and supervises aircraft factories, without exclud- 
ing foreign companies. The State approves the air carrier’s schedule 
and operational organization, issues licenses, requires guarantees from 
promoters and compels the furnishing of mail services.** The General 
Communications Law of Mexico, by reference to the Commercial 
Code, makes the carrier liable as an insurer for loss or damage to bag- 
gage or cargo,”® with a permissive limitation on the liability in regard 
to baggage.7* Mexico, by legislation, charges the air carrier with lia- 
bility to third parties for fault or negligence of the carrier, negligence 
being based on a failure to take “reasonable and technical measures 
indicated to avoid damage.’”’ By law, the air carrier, along with other 
transportation companies, must provide insurance for the passenger.” 
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UNION OF SOVIET SOCIALIST REPUBLICS 






All that is known of Soviet aviation law’® is of the statutory pro- 
visions for the organization of the industry and of general liability 
provisions of code law. International obligations of the USSR are 
minimal. The USSR signed and ratified the Convention of Warsaw; 
signed but did not ratify the Convention against Precautionary Ar- 
rest (here, joining with the Pope — a rare occurrence) ; signed but 
did not ratify the Air Fuel Tax Convention and signed but did not 
ratify the International Civil Aviation Convention. 
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Soviet decrees just after the revolution made air transportation 
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72 Venezuela Civil Aviation Law. Article 44. 
73 This may be compared with the 125,000 franc limitation provided in the 
1929 Warsaw Convention on the Liability of an Air Carrier in International 
Transportation. 

74 Mexico Laws of 12 July 1930, Article 41(f). 

75 Ley de Vias Generales de Communicacion, 10 September, 1932, Article 84. 

76 Ibid. Article 77. 

77 General Communigacion Leyes of 1932, Article 134. 

78 See Le Droit Aérien Soviétique par M. Saporta. Revue générale de l’air. 
bel 2, 1952; 15:118-126. A discussion based on Russian air law of August 17, 
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subject to government ownership and control*® although by special 
permit property may be held privately.® 

Civil aviation in the USSR began to be organized in 1922. In early 
1923, with the participation of State, cooperative and public funds, 
there were formed such joint stock companies as the All Russian 
Voluntary Air Fleet Society, the Ukrania Air Communications So- 
ciety, the Trans-Caucasian Society. In 1923, by decision of the Coun- 





79 Supra, 50. Vladimir Gsovski. Soviet Crvit LAW: PRIVATE RIGHTS AND 
THEIR BACKGROUND UNDER THE SOVIET REGIME. University of Michigan Law 
School, 1948. 

a. January 26, 1918, R.S.F.S.R. Laws, 1917-1918, text 290: “Merchant marine 
and private river craft and railways are declared in government ownership.” 
Gsovski, page 11. 

b. Civil Code of 1922, Section 6, extends government ownership to “land, 
subsoil, water, forest, mills, factories, mines, railroads, water and air transport, 
banks and means of communications . . . public utilities, and essential housing 
in cities and industrial centers.” Gsovski, Vol. I, page 92. 

c. Civil Code of 1922, Section 28, states that the things withdrawn from 
private commerce include arms, explosives, military equipment, aircraft, tele- 
graph and radio-telegraph apparatus . . . radium, helium, spirits of higher 
proof than established by law, as well as quick-acting poisons. Civil Code as 
amended 16 October, 1924, R.S.F.S.R. Laws, text 785 and the 20 March, 1937 
R.S.F.S.R. Laws, Text 19. Gsovski, Vol. II, page 47. 

d. Civil Code of 1924, Section 22. Title to these government properties 
cannot be conveyed to private persons: 

(1) industrial, transport and other enterprises as a whole; 

(2) rolling stock of railroads, aircraft, seagoing vessels and river craft; 

(3) installations serving transportation by rail, water or air or public 
communications. Gsovski, Vol. I, page 559. 

e. Financial and Economic Legislation. Insurance of the means of transpor- 
tation belonging to the government or to private persons (cars, busses, street- 
cars, airplanes et cetera) is regulated by rule issued by the commissariat on 
19 February, 1941. 

f. Constitution of the Mongol People’s Republic, Ulan-Bator, 30 June 1940. 
Sovietskoe Gosudarstvo i Pravo. Chapter I, Article 5. “All the land and its nat- 
ural resources, the forests, the waters and all the wealth contained therein, the 
factories, mills, mines, gold production, the railroad, automobile, water and air 
transportation, means of communications, banks, mowing machine stations, and 
state enterprises are State property; that is, they belong to the people as a 
whole. Private ownership of the above is forbidden.” 23 Washington Law Re- 
view 2 May, 1948. 

80 a. Civil Code of 1922, Sections 23 and 56 provided that properties held by 
special permit are authorized, but trading in them is prohibited; these included 
arms, precious metals and aircraft. Gsovski, Vol. I, page 340. 

b. Civil Code of 1924, Section 53. Land, subsoil, forests, waters, railroads 
in public use and their rolling stock may be owned by the government only. 
Aircraft may be possessed and exploited by organizations and persons that have 
been granted such rights under the Air Code of the USSR. R.S.F.S.R. Laws, 
text 2, 1 August 1932. Gsovski, Vol. II, page 66. 

ce. 1 Civil Law Textbook 88; 1 Civil Law (1944) 167. A certain portion of 
government property assigned to quasi-corporations may not be transferred to 
private persons under any title whatsoever and is not subject to mortgage or execu- 
tion for the benefit of creditors. (Civil Code of 1924, Section 22.) This applies 
to industries and commercial establishments, equipment and buildings, and in- 
stallations of seagoing vessels and aircraft. Only cash and goods are practi- 
cally at the free disposal of quasi-corporations and accessible to their creditors. 
Gsovski, Vol. I, page 383. 

d. Civil Code of 1922, Section 23, as amended 1 August 1932. R.S.F.S.R. 
Text 301, provides that aircraft, aircraft motors and other aviation and air 
navigation equipment may be acquired: 

(1) by such institutions and enterprises of the socialized sector and public 
organizations as have been granted that right by the government of 
the USSR or the Main Office of the Civil Air Fleet; 

(2) by private persons with special permission of the Main Office of the 
Civil Air Fleet. Gsovski, Vol. II, page 48. 
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cil for Labor and Defense, supervision over the airlines was to be 
exercised by an Inspector of the Civil Air Fleet and a Council of Civil 
Aviation was to function under the Inspector. In 1930, jurisdiction 
over Civil Aviation in the USSR was placed in the All Union Associa- 
tion for the Civil Air Fleet, organized on the basis of soviet trusts and 
syndicates and directed entirely by the Chief of the Association. Supply 
for the Civil Air Fleet was under the management of the All Union 
Association for the Aircraft Industry, under the People’s Commissariat 
of Heavy Industry. By a 1932 decree of the Council of the People’s 
Commissaries, all civil aviation was put under control of the govern- 
ment of the Soviet Union and the Chief Administration of the Civil 
Air Fleet became the supervisor of departments of planes and econom- 
ics, finances, technical and material supply, sanitation and inspection. 
A 1932 order of the Council of the People’s Commissaries of the USSR 
charged the Chief Administration of the Civil Air Fleet with the prob- 
lems of: 


1. management and operation of the civil air fleet, regulation of safety 
and continuity in aerial communication, repair and supply; 

2. planning and controlling the development of the Civil Air Fleet 
subject to government approval; 

3. working out measures for reconstruction and rationalization of the 
operation of the Civil Air Fleet, scientific research in economy of 
techniques and study of foreign technical achievements and the en- 
couragement of developments; 

4. licensing of possession and use of airships; licensing of flights 
abroad for the USSR, and licensing of foreign civil airplanes; 

5. technical inspection of aircraft and motors; organization of experi- 
mental and building of civil airplanes, motors, dirigibles, gliders and 
stratostates ; 

6. direction of training and distribution, use and inspection of Civil 
Air Fleet cadets; 

7. assistance in the working out of international conventions for air 
navigation; establishing relations between USSR and foreign aero- 
nautical undertakings and concluding treaties on international air 
communications. 


The Civil Air Fleet also controls non-transport aeronautics used for 
the purposes of agricultural, rural, forest and sanitation projects, for 
the Red Cross and Red Crescent, for economic undertakings and pub- 
lic associations and individuals.* 

Soviet aviation law is but a part of the whole system of the law of 
the USSR, which deserves some mention. Statutes in the USSR are 
promulgated, abrogated and amended only by the Supreme Soviet 
of the USSR, the highest manifestation of State authority.*? The Pre- 





81S. B. Kryloff of Leningrad. “Law Regulations Pertaining to the Organi- 
zation of the Civil Air Fleet of the USSR.” 6 Air Law Review 50 (1936). 

82 Andrei Vyshinsky. THE LAW OF THE SovIET STATE (1948), page 336, 
the USSR Draft Constitution of 10 September 1918 and 5 December 1936. 
Article 38. The right to initiate legislation belongs alike to the Soviet of the 
Union and to the Soviet of Nationalities equally . . . for consideration by the 
Supreme Soviet. 

Article 40. The Presidium of the Supreme Soviet of the USSR is charged 
to watch that the law be correctly applied in conformity with the demands of life. 
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sidium of the Supreme Soviet of the USSR has no veto power with re- 
gard to laws adopted by the Supreme Soviet. Their statutes become 
operative without further action, although the Presidium publishes 
the law in various languages over the signatures of the President and 
Secretary of the Presidium of the Supreme Soviet of the USSR.** In 
the matter of judicial practices, the Presidium does not appoint judges; 
they are the “people’s judges” and are considered independent and 
subject solely to the law, ‘‘chosen on the basis of universal, direct and 
equal suffrage by secret ballot and responsible only to their electors.’®* 
Courts of original jurisdiction, in civil matters, are concerned with 
controversies between state and social institutions and organizations.® 
In the field of international relations, the Council of the People’s Com- 
missars of the USSR is charged with guidance of foreign relations, 
with the general building up of the country’s armed forces and de- 
fenses and with calling citizens for active military service.** The latter 
is an important factor; soviet civil aviation is closely linked to military 
air transport and in addition satellite airlines in Poland, Czecho- 
slovakia, Hungary, Romania and Bulgaria are linked with Soviet 
Aeroflot network and are equipped with Soviet planes. The USSR 
Air Force is most transport conscious. 

Although there exist certain most-favored-nation treaties*’ and 
commercial treaties,®* regulations may preclude the operation of For- 
eign air carriers within the USSR.*® 





83 Ibid., page 331. 

84 Tbid., page 334. Article 109 and 112 of the 1936 Constitution. 

85 Ibid., page 522. Article 5 of the 1936 Constitution. ‘There is one and 
the same court for all citizens, whatever their position as regards society, prop- 
erty or service and irrespective of the nationality and race to which they belong.” 

Ibid., page 517, Vyshinsky states “Without the public administration of 
justice, the Soviet court would be in no condition to fulfill one of its most im- 
portant tasks: to be an ‘instrument to inculcate discipline’-—a task which Lenin 
called ‘enormous’.” 

See, also, 23 Washington Law Review 2, May 1948. “However repressive 
the USSR legal system may appear to the ‘reasonable man’ of the United States 
tradition, the importance of the underlying conception of law as a teacher should 
not be minimized.” 

86 Supra, 81, page 376 and 329. The second session of the Supreme Soviet 
adopted a Law Concerning the Order of Ratification and Denunciation of Inter- 
national Contracts of the USSR. 

Article 2. Treaties of peace, of mutual defense from aggression and of 
mutual non-aggression, concluded by the USSR, are subject to ratification, as 
~ international treaties wherein the respective parties have stipulated there- 
or. 

Article 3. Denunciation of ratified international treaties is achieved on 
the basis of laws of the Presidium of the Supreme Soviet of the USSR. 

87 Gsovski, supra, 50, Vol. I, page 375. Section 12 of the 1939 Treaty with 
China and Section 8 of the 1940 Treaty with Iran grant to the Chinese and 
Iranian corporations most-favored-nation treatment in the exercise of their 
business activities in the territory of the USSR in keeping with conditions under 
which such activity is permitted by Soviet legislation. (Special license is re- 
quired for a foreign corporation or a firm that is owned by a foreign individual.) 

88 Supra, 50. Commercial conventions with Great Britain, 1934, section 1; 
with Yugoslavia, 1940, section 13; with Bulgaria, 1940, section 20. 

89a, Supra, 50, Vol. I, page 376. USSR Laws, Section 9. In their business, 
foreign firms are subject to all effective Soviet laws, decrees et cetera. Section 
12. Where the activities of a foreign firm in Soviet territory are limited to 
negotiating and contracting individual transactions with the Soviet authorities 
in charge of foreign trade, without the nature of permanent commercial busi- 
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Specific legislation on aviation of the USSR Air Code of 1935% 
requires that crews of civil aircraft be Soviet citizens.** The particu- 
larly unique feature of the soviet law of transportation arises from the 
fact that the government is the sole public carrier of consequence and 
that the bulk of the cargo is government property. All consignments 
are controlled.*? All shipping rates are established by the central or 
local government and overcharges lead to criminal punishment. Dis- 
putes involving overcharge are decided by the administration of the 
carrier concerned and are exempt from the jurisdiction of the courts 
and of arbitral tribunals settling disputes between governmental 
agencies.*8 

Soviet jurists consider that passenger transportation and carriage 
of goods is based on a contract of the passenger or consignor with the 
carrier.** 

Soviet tort law probably applies to third party claims. —The USSR 
has discarded the old principle of Roman law of cujus commodum 
ejus periculum — whoever derives profit from a particular activity 
must bear its disadvantages — perhaps considering it an untenable 
capitalistic theory that losses be equally distributed among all who 
derive benefit from a given activity.®* Special rules have been enacted 
on the liability of air carriers, absolving the airlines only when the 
injury was caused by the “intent or gross negligence of the person in- 
jured” and apparently imposing the hazard of vis major on the air- 
line.°* Pre-revolutionary Russian law provided for liability for dam- 





ness, foreign corporations and businessmen need no permit for admittance to do 
business in the USSR 

Peretersky and Krylov, 82. “Thus, if a representative of a foreign firm 
comes to the Soviet Union by invitation or permission from a Soviet organiza- 
tion in charge of foreign trade for negotiations or for contracting of an indi- 
vidual transaction, i.e., for a short period, in such case, the foreign firm does 
not have to obtain a permit to do business in Soviet Russia and register for 
admittance to commercial operations. Such cases do not involve permanent 
commercial activity . . . and consequently there is no need for a special permit. 
For the same reason, this provision of law cannot be considered as an exemp- 
-_ from the license system for foreign corporations established in the Soviet 

nion.” 

90 The 1929 Code of Maritime Navigation also requires Soviet citizenship 
for the captain and master and ship mechanics. Supra, 50, page 359(a). 

91 Air Code of 1985. USSR Laws, 1935, text 359(a), Section 18. Supra, 
50, page 362. 

921 Civil Law (1944) 112 et seq. Supra, 50, page 467. 

93 Maritime Code, Section 250. Supra 50, page 468. 

942 Civil Law (1944) 129, 142, 149, 152. Supra, 50, page 468. 

95 Consider, in view of such concept, the comment that “the inevitable loss 
should be borne, not by the person upon whom it may happen to fall, but by 
the person who profits by the dangerous business to which the loss is incident.” 
Freund. PoLicE POWER Chicago, 1904. Page 658. 

968 USSR Air Code, USSR Laws, 1935, text 359, Article 78. “An institu- 
tion, enterprise, organization or person exploiting a civil aircraft, shall be 
liable under the laws of the Soviet Union and Soviet Republic to repair dam- 
ages caused by death or bodily injuries to passengers at the start, flight and 
landing as well as damages caused by injuries to property or persons not carried 
by aircraft, unless it be proved that the injury occurred in consequence of intent 
or gross negligence of the person injured.” Supra, 50, page 508. 
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ages based on the fault of the wrongdoer.® By the Soviet Civil Code, 
a wrongdoer must compensate for injury®* and those persons engaged 
in hazardous activities have an additional liability. Therefore, the 
framers of the Soviet Code, with sympathy for the doctrine of causa- 
tion, still follow the basing of liability on fault, and, without specify- 
ing carriers, introduced (in Section 404) a general concept of higher 
responsibility for “increased hazard” in the case of persons using such 
hazards. The enterprise of danger bears liability for damages whether 
it is to blame or not. Defenses for a holder of a source of increased 
hazard are more restricted than those permitted in the cases of other 
types of injury (governed by Section 403) and are only proof of intent 
or gross negligence on the part of the person injured or force majeure. 
To establish the impossible-to-prevent-event, the court should con- 
sider what is the contemporary condition of technical and economic 
progress and that an “‘irresistible force’’ is one that cannot be pre- 
vented, not by a given person alone, but by society in general.’ Dam- 
ages, as expressed in the code, imply reparations and compensation is 
based on the principle of social insurance. Assignment of claims of 
consignors and consignees for damages from the carrier is prohibited 
in Soviet Law.?° 

It is to be noted that under Imperial Russian law, there was a re- 
sponsibility in the State for the actions of officials.°? Under the law 
of the USSR, with governmental operation of transportation facilities, 


the institution is liable for injury caused by improper official acts.1% 





87 USSR Code of Civil Laws, Vol. X. Part I of Svod Zakonov. General 
Code of Laws, 1851 statutes, Section 647. “No compensation shall be made for 
injury or damage arising from any accidental act, committed not only without 
any intent, but also without any negligence whatsoever on the part of the one 
who committed it.” 

Section 648. “Anyone is liable to compensate for injury and damages 
caused to another by his act or omission, even though such act or omission does 
not constitute a crime or minor offense, if it is proved that his conduct was not 
compelled by a command of law or government, by self-defense, or by the co- 
incidence of circumstances which he could not prevent.” Supra, 50 page 494. 

98 Soviet Civil Code, Section 403. “Anyone causing injury to the person or 
property of another must repair the injury caused. He is relieved from liability 
if he proves that he could not prevent the injury or that he was privileged to 
cause the injury, or that the injury arose as a result of the intent or gross neg- 
ligence of the person injured.” 

99 Soviet Civil Code, Section 404. “Individuals and enterprises whose activ- 
ities involve increased hazards for persons coming into contact with them, such 
as railways, teamways, industrial establishments, dealers in inflammable mate- 
rials, keepers of wild animals, persons erecting buildings and other structures 
and the like, shall be liable for the injury caused by the source of increased 
hazard, if they do not prove that the injury was the result of force majeure or 
occurred through the intent or gross negligence of the person injured.” 

1001 Civil Law (1944) 340. Supra, 50, page 505. 

1012 Civil Law (1944) 114. Supra, 50, page 468. 

102 Under Imperial law, the treasury is responsible for damages caused by 
officials while acting in discharge of their official duties. Sections 684 and 687 
of Civil Laws, Svod Zakonov, Vol. X, Part I (1906-1914 ed.) as interpreted by 
the Ruling Senate, General Assembly, Decision Number 52 of 1892; Civil Divi- 
sion, Decision Number 490, of 1878; Number 69 of 1889; Number 56 of 1900. 

103 R.S.F.S.R. Laws (6 April 1928) Text 355. Section 407. “An institu- 
tion shall be liable for injury caused by improper acts of an official thereof com- 
mitted in performance of his duties but only in cases specifically prescribed by 
law, provided that the improper nature of the acts of the official is recognized 
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As written, the law of the Soviet Union does not differ excessively 
from that of civil law jurisdictions, although practical application may 
not follow the written law. 


CONCLUSION 


At best, such a summary shows that the variations in national laws 
of civil and common law countries are not so diverse as to preclude 
comprehension or cooperation among nations. In the world of avia- 
tion, legal concepts follow the rapid technological advances. To main- 
tain progressive thinking, one should remember the comment of 
Cardozo in 1937 that: 

“We live in a world of change. If a body of laws were in 
existence adequate for the law of today, it could not meet the 
demands of the civilization of tomorrow. Society is inconsistent. 

So long as it is inconsistent, and to the extent of such inconsist- 

ency, there can be no constancy in law.” 


In Air Law, as in no other branch of jurisprudence, we must, 


“Never lose sight of the present reality and have a penetrat- 
ing insight into the future. To limit oneself to a present-day 
viewpoint is to accomplish a work of short duration.’ 





as such by a competent judicial or administrative authority. The institution 
shall be absolved from liability if the person fails to file an appeal from the 
improper act in due time. The institution shall have the right, in turn, to 
deduct from the wages of the official, to the extent of the compensation paid to 
the injured person.” 

Section 407(a). “An institution shall be liable for the acts of its officials 
committed within their jurisdiction and for their omission in the performance 
of their duties, found to be improper, illegal or criminal by a proper judicial or 
administrative authority, in cases where the person injured has deposited prop- 
erty (in particular, sums of money) with the institution or with the official in 
compliance with a legal duty or a judicial decision, sentence or order. An 
institution is liable on the same grounds in cases where the property was de- 
posited for the benefit of the injured person.” 

104 Supra, 50, page 50. Gsovski mentions that under the USSR Criminal 
Code, an innocent person may be penalized. Section 1(3) of Federal Code of 
Political Crimes (section 581c of R.S.F.S.R. Criminal Code) 8 June, 1934, if a 
man in military service takes flight abroad by air or otherwise in peace as well 
as in wartime, the adult members of his family who had knowledge of his plans 
are subject to imprisonment for from 5 to 10 years, plus confiscation of property, 
but those who had no such knowledge, though living with him or dependent upon 
him are subject to exile to remote localities of Siberia for five years. (There is, 
then, no causal connection between acts of relatives and damage—a condition 
of tort liability under the USSR Civil Code.) 

105 Francesco Cosentini. “Air Law and Comparative Law.” 7 Tulane Law 
Review 13. 





COMPULSORY INSURANCE 
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Russell S. Bernhard, Attorney for the Air Transport Association 
and Air Cargo, Inc. He was formerly with the Civil Aeronautics 
Board and Trans-World Airlines. He is a member of the Bar of 
Illinois and the District of Columbia. 


O N December 16, 1952, the Civil Aeronautics Board promulgated a 
proposed economic regulation which, if adopted, would impose 
on the certificated air carriers compulsory financial responsibility re- 
quirements with respect to the payment of certain tort liabilities.’ In 
substance and practical effect the regulation would require the certifi- 
cated air carriers to maintain insurance policies of a specified type, in 
prescribed limits, and only with Board approved insurance companies. 

This regulation, if enacted, will be a complete departure from any 
of the fields of regulation the Board has heretofore occupied with 
respect to the certificated air carriers. Such action, moreover, would 
subject the certificated air carriers to a form of regulation that has 
not been imposed upon any other type of common carrier other than 
motor carriers; and even in the case of motor carriers, such regulations 
have been imposed only with express Congressional or legislative 
sanction. Grave doubts exist as to whether the Board actually has the 
legal authority to invade this highly important field of air carrier 
management, and, even if it should be found to have such power, as 
to whether the economic facts justify the exercise of such power. 


I. THE LEGAL AUTHORITY 


A. Scope of Board Authority to Issue Regulations 


In compliance with the requirements of Section 4 (a) of the Ad- 
ministrative Procedures Act (5 U.S. C. 1003) , the Board has specified 
Sections 205 (a) , 401, 402 and 416 (a) of the Civil Aeronautics Act as 
the basis for its authority to issue the proposed regulation. The rele- 
vant portion of Section 205 (a) reads as follows: 


“The Board is empowered to issue such . . . regulations, . . . 
pursuant to and consistent with the provisions of this Act, as it 
shall deem necessary to carry out such provisions and to exercise 
and perform its powers and duties under this Act.” 


This is a specific and limited grant of authority. Regulations issued 





1CAB Economic Regulation Draft Release No. 58, 17 Fed. Reg. 11700. The 
scope of this regulation also includes non-certificated air carriers, but this article 
is addressed only to the regulation as applied to the certificated air carriers. 
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in accordance with this section must be “pursuant to and consistent 
with the provisions of this Act.” Section 205 (a) is not a general grant 
of regulatory authority under which the Board may issue any regu- 
lation, pertaining to the operation, management and general affairs 
of air carriers under its jurisdiction, which it deems necessary and in 
the public interest. The unambiguous language of Section 205 (a) 
authorizes the Board to issue only such regulations as implement 
those powers which Congress has expressly conferred upon the Board 
by specific provisions in the Act. 

Similarly, Section 416 (a) authorizes the Board to establish classes 
of air carriers and to establish: 

“. . . such just and reasonable rules, and regulations, pursuant 
to and consistent with the provisions of this Title, to be observed 
by each such class or group, as the Board finds necessary in the 
public interest.” (Italics added) 

Here, again, the authority of the Board to issue rules and regula- 
tions is expressly made subject to the condition that such regulations 
must be ‘pursuant to and consistent with’’ the provisions of Title IV 
of the Act. 

Even apart from the precise limitations in Sections 205 (a) and 
416 (a) on the Board’s power to issue regulations, the law on the sub- 
ject of the authority of administrative agencies to issue regulations 
establishes identical limitations. In Manhattan General Equipment 
Co. v. Commissioner, 297 U. S. 129, 80 L. Ed. 528, the Supreme Court 
said, at p. 531, 

“The power of an administrative officer or board to administer a 
federal statute and to prescribe rules and regulations to that end 
is not the power to make law—for no such power can be delegated 
by Congress—but the power to adopt regulations to carry into 
effect the will of Congress as expressed by the statute.” 

In Peoples Bank v. Eccles, 161 F. 2d 636, the question arose as to 
the validity of a Federal Reserve Board regulation applicable to bank 
holding companies. The U. S. Court of Appeals for the District of 
Columbia, at pages 640-641, in holding the regulation unlawful, stated 
as follows: 
“Whether the Board of Governors has the power, in the effort to 
implement its theory that the enlargement of bank holding com- 
panies should be forbidden, to deny to Transamerica its right, 
otherwise entirely legal, to purchase and own shares in the Peoples 
Bank, depends on whether the Federal Reserve Act expressly or 
impliedly confers such authority. In other words, the validity of 
Condition No. 4 as a curb to the growth of a bank holding company 
depends upon whether the Congress intended to authorize the Board 
to arrest the extension of such companies. If such a legislative intent 
does not appear, grave doubt arises as to the right of the Board to 
form such an intent for itself. Furthermore, if a contrary intent on 
the part of Congress be found, unquestionably the Board’s assump- 


tion of the power to check the expansion of bank holding companies 
amounts to an invasion of the legislative field. All the Board’s power 
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springs from the statute. An administrative agency may have a wide 
latitude within which to function, and may be authorized to pre- 
scribe regulations which must be observed by those subject to its 
jurisdiction. But its regulations must fall within the limits of the 
authorizing statute, and must be such as will carry into effect the 
will of Congress. The broad discretion confided to the Board of 
Governors continues only so long as it acts within its statutory 
scope. When the Board reaches the border of the Federal Reserve 
Act it must stop, for to go beyond would be to impinge on Con- 
gressional prerogatives ... 

“The Act goes no further, with respect to limiting the activity of 
a holding company, than to provide that one which owns a majority 
of the shares of a member bank may not vote such shares without 
first obtaining a permit from the Board of Governors . . . This 
limited statutory restrictions upon bank holding companies, which 
contrasts strikingly with the broad restraint imposed by the Board 
in the present case, has added significance when considered in the 
light of certain legislative history of the Federal Reserve Act. From 
that history it is learned that the Congress, quite deliberately and 
because of what it considered an abuse of a power which it thereto- 
fore granted to the Board in broad general terms, provided that the 
Board of Governors may only impose such conditions upon a bank’s 
admission to the System as are within and pursuant to the legisla- 
tive intent in adopting the Act.’’2 


The very recent decision of the Supreme Court in American Truck- 
ing Assoc., Inc. et al v. I.C.C., U. S. Sup. Ct. No. 26, Oct. Term 1952, 
decided January 12, 1953, 21 L.W. 4096, confirms the foregoing prin- 
ciples relating to the scope of an administrative agency’s power to 
issue regulations. In that case the validity of an I.C.C. regulation 
applicable to truck leasing was in question. The regulation was issued 
by the I.C.C. after long investigation of the problem, extended hear- 
ings, and detailed findings of fact. The motor carriers, in opposing 
the regulation, argued that the I.C.C. exceeded its authority in issuing 
the regulation because there was no express provision in the Act 
applicable to the subject of truck leasing. The Supreme Court, how- 
ever, found that such power could be directly implied from various 
specific provisions of the Act, saying (21 L.W. 4099) : 


‘Moreover, we must reject at the outset any conclusion that the 
rules as a whole represent an attempt by the Commission to expand 
its power arbitrarily; there is clear and adequate evidence of evils 
attendant on trip leasing. The purpose of the rules is to protect 





2 See also: Miller v. U. S., 294 U. S. 435, 79 L. Ed. 977, <vgyeiations pro- 
mulgated by the Veterans Administration) ; U. S. v. George, 228 U. S. 14, 57 L. 
Ed. 712, a regulation by the Commissioner of the General Land Office; Morrill v. 
Jones, 106 U. S. 466, 27 L. Ed. 267, a customs regulation by the Secretary of the 
Treasury; U. S. v. United Verde Copper Co., 196 U. S. 207, 49 L. Ed. 449, a 
regulation issued by the Secretary of the Interior; Rodney Milling Co. v. U. S., 
75 Fed. Supp. 707, U. S. v. 200 Barrels of Whiskey, 95 U. S. 571, 24 L. Ed. 491, 
and Lynch v. Tilden Produce Co., 265 U. S. 315, 68 L. Ed. 1034 (regulations of 
the Bureau of Internal Revenue); Campbell v. Galeno Chemical Co., 281 U. S. 
599, 74 L. Ed. 1063 (rules of the Commissioner of Prohibition); Osborne v. 
United States, 145 F. 2d 892 (regulations of the Secretary of Agriculture); and 
Stearn v. United States, 87 F. Supp. 596 (regulations of the Interstate Commerce 
Commission). 
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the industry from practices detrimental to the maintenance of 
sound transportation services consistent with the regulatory system. 
Sections 216(b) and 218 (a) of the Act, for instance, require the 
filing of a just and reasonable rate schedule by each common car- 
rier, and the violation of these rates and the demoralization of 
rate structures generally are a probable concomitant of current 
leasing practices. Section 204 (a) (2) requires the Commission to 
impose rules relating to safety of operation for vehicles and drivers. 
These are likewise threatened by the unrestricted use of nonowned 
equipment by the common carriers. And the requirements of con- 
tinuous service in § 204 (a) (1), of observance of authorized routes 
and termini under §§ 208 (a) and 209 (b), and the prohibitions of 
rebates, §§ 216 (d) , 217 (b) , 218 (a) and 222 (c) , also may be ignored 
through the very practices here proscribed. So the rules in ques- 
tion are aimed at conditions which may directly frustrate the success 
of the regulation undertaken by Congress.” 


Thus, the regulation proposed by the Board is invalid unless the 
Board has express or implied power under the Act to regulate air 
carrier financial responsibility for payment of tort judgments, or unless 
such authority is essential to carry out an express power. 


B. Express Authority Under the Civil Aeronautics Act 


The word “insurance” does not appear anywhere in the Act, nor 
is there any reference in the Act to the liability or responsibility of an 
air carrier to pay damages on account of liability incurred as a result 
of death of passengers or other persons, or of property damage, or 
for any other reason. The only appearance of the word “‘liability’”’ in 
the Act is in Section 504 (an amendment added in 1948) under which 
Congress specifically exempted lessors and owners of security interests 
in aircraft from liability for injuries to or death of persons, or damage 
to or loss of property, on the surface of earth, caused by such aircraft, 
when not in the actual possession or control of such lessor or security 
owner. 


C. Implied Authority Under the Civil Aeronautics Act 


It may be contended that the Board’s power to regulate the method 
by which air carriers shall meet their financial obligations in connec- 
tion with tort liability arises, not expressly or by implication from any 
particular provision of the Act, but impliedly from the entire content 
of Part IV of the Act. Such a contention not only is subject to grave 
doubt on constitutional law grounds (hereinafter discussed), but 
examination of Sections 401 and 402 of the Act, consideration of the 
nature of the regulatory scheme established by the Act, analysis of the 
structure of the Act, review of the history of air carrier financial 
responsibility legislation, and the intent of Public Law 15 of the 79th 
Congress, all completely dispel any notion that Congress may have 
intended to confer such authority upon the Board by implication, 
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(1) Authority to Attach Conditions to a Certificate 


The Board cites Sections 401 and 402 as the basis for implied 
authority for the proposed regulation. Section 401 (f) authorizes the 
Board to ‘‘attach to the exercise of the privileges granted by the certi- 
ficate, or amendment thereto, such reasonable terms, conditions, and 
limitations as the public interest may require.” Section 401 (h) author- 
izes the Board to “alter, amend, modify, or suspend any such certificate, 
in whole or in part, if the public convenience and necessity so require.” 
Sections 402 (f) and 402(g) grant similar powers to the Board with 
respect to foreign air carrier permits. However, these provisions give 
the Board no power to regulate the methods by which carriers secure 
funds to pay tort judgments. The Board’s power to attach conditions 
to a certificate or permit is broad, but it is not unlimited. The condi- 
tions must be directly related to the exercise of the privilege granted 
by the certificate. 

The Supreme Court, on numerous occasions, has held that an 
administrative agency may not use a power to impose conditions as a 
basis for expanding its substantive powers into new fields. Thus, in 
Interstate Commerce Commission v. Cincinnati, N.O. & T.P.R. Co., 
167 U.S. 479, 42 L. Ed. 243, a case decided prior to the time the I.C.C. 
had express power to fix rates, the Supreme Court held that the I.C.C. 
could not use its express power to determine the reasonableness of rates 
as the basis for imposing conditions which would, in effect, amount 
to the prescribing of rates by the I.C.C. In U.S. v. Pennsylvania R. Co., 
242 U.S. 208, 61 L. Ed. 251, the I.C.C. was prevented from requiring a 
railroad to supply tank cars to a shipper, notwithstanding the express 
duty of carriers under the Act to furnish transportation upon reason- 
able request therefor and the express authority of the Commission to 
execute and enforce the provisions of the Act. The Supreme Court 
said, at page 61 L: Ed. 261: “A power so extraordinary and so vital, 
reached by construction, could not justly rest upon any less foundation 
than that of direct expression or necessary implication, and we find 
neither of these in the statute.” In Waite v. Macy, 246 U. S. 606, 62 L. 
Ed. 892, the Supreme Court held that the Treasury Department's Tea 
Board had in fact usurped power not granted to it by the Tea Inspection 
Act by imposing as a condition of exclusion the presence of harmless 
coloring matter in tea, when the Act permitted it to exclude tea only 
if inferior to the established standards of purity, quality, and fitness for 
human consumption. In U. S. v. Chi., M., St. P. R.R. Co., 282 U. S. 
311, 75 L. Ed. 359, a condition imposed by the I.C.C., requiring a 
particular financial settlement to be made by a railroad as a prerequisite 
to I.C.C. approval of a security issue, was held by the Supreme Court 
to exceed the express or implied power granted to the I.C.C. under its 
statutory duty to approve or disapprove securities to be issued by 
railroads. 

The Board’s power to attach terms and conditions to a certificate, 
under Section 401 (f) of the Act, is therefore necessarily limited to 
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matters germane to the exercise of the privilege granted by the certi- 
ficate. That privilege is the right to operate aircraft in common carrier 
service between designated points and over specified routes. The condi- 
tions which the Board may attach to a certificate must be directly 
related to the providing of such service. The Board presumably has 
recognized this limitation in the past, because the conditions so imposed 
have related specifically to the manner of performing the authorized 
service, such as non-stop limitations, traffic limitations, airport limita- 
tions, and similar operating conditions.’ Indeed, the very language of 
Section 401 (f), in describing certain types of conditions the Board 
may not impose, likewise refers exclusively to operating matters. 

The manner in which an air carrier may derive the necessary funds 
to pay a judgment based on a tort claim arising out of an aircraft ac- 
cident is a subject entirely apart from that of physically operating 
aircraft in common carrier air service. If the Board could, by a condi- 
tion in the certificate, require the air carrier to provide for the payment 
of such debts in a particular manner, it also presumably could impose 
a condition requiring the air carriers to pay its bills for gasoline in a 
specified way, or a condition requiring the air carrier to obtain its 
financing and to issue its securities in a prescribed fashion. In fact, if 
the Board’s authority to impose conditions may relate to anything the 
Board deems to be in the public interest, as the Board contends at 
Page 2 of its Draft Preamble, and is not limited to matters germane to 
the exercise of the specific privilege granted by the certificate, then 
all the other powers expressly granted to the Board with regard to air 
carrier regulation are mere surplusage. All such powers could be derived 
simply by imposing conditions in the certificate. Obviously, such broad 
power was never intended by Congress to be vested in the Board by the 
inconspicuous provision in Section 401 (f) authorizing the Board to 
attach reasonable conditions to the exercise of the privilege granted 
by the certificate. 


(2) Air Carrier Regulation Generally 


Under the doctrine of American Trucking Associations, Inc., et al, 
v. I.C.C., supra, if the Board were to establish that its power to regulate 
the air carriers under the Civil Aeronautics Act is jeopardized by the 
absence of an obligation imposed upon the air carriers to provide for 
the payment of their tort liabilities in a particular manner, then a 
basis for implied authority to issue the proposed regulation presumably 
might be found. No such contention, however, is made by the Board; 
and the fifteen-year history of effective air carrier regulation under the 
Act would make such a contention absurd on its face. Rather, the entire 
basis advanced by the Board for its proposed action is to the effect 
that Congress has overlooked a field of legislation in which the Board 
feels that Congress should have acted; and because Congress did not 
act in such field, the Board is taking it upon itself so to act. 





3 See the Board’s Economic Regulations Parts 202 and 203. 
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Such a usurpation of legislative authority in the field of common 
carrier financial responsibility legislation is not without precedent. 
Financial responsibility regulations applicable to common carrier motor 
vehicles are presently in force in many states; but in every state where 
such a regulation now exists, it has been put into effect by the appropri- 
ate state regulatory agency pursuant to a specific statutory authorization. 
However, in two instances state regulatory agencies attempted to adopt 
such financial responsibility. regulations under general statutes grant- 
ing such agencies authority to regulate common carriers, but without 
specific legislative authority to deal with the subject of financial 
responsibility, and in both instances such action was held to be 
unlawful. 

In West et al v. Sun Cab Company, Inc., 160 Md. 476, 154 Atl. 100 
the Public Service Commission of Maryland required the Sun Cab 
Company, which operated about two-hundred taxicabs in Baltimore, 
“to take out and carry public liability insurance in a responsible insur- 
ance company or companies and in a form satisfactory to the Com- 
mission, and in the amount of $10,000 for any one person and $20,000 
for any one accident . . .” In lieu of this requirement, the company was 
authorized to maintain an indemnity reserve fund of not less than 
$100,000. The taxicab company obtained an injunction on the ground 
that the Commission had no authority to impose such a condition or 
regulation. On appeal, the Court of Appeals of Maryland sustained 
the injunction, saying: 

“... There is only one question involved, and that is the power 
of the commission to require taxicab owners to take out indemnity 
insurance as a prerequisite to a permit to operate cabs in this 
state ... The appellant admits there is no statutory provision which 
in terms authorizes it to impose on any taxicab owner the condition 
that, before he can engage in the business of conveying passengers 
for hire he must take out indemnity insurance, but contends that 
the authority is among the implied powers of the commission, and 
that the logical and reasonable construction of the Act... (citations 
omitted) ... warrants the passage of the orders in this case as con- 
ducive to the safety of passengers and others using the public 
streets. There is no dispute of the authority of the commission over 
the operation of taxicabs. 

“It is provided .. . by section 373 that ‘whenever the commission 
shall be of the opinion, after a hearing, had upon its own motion 
or upon complaint, that the regulations, practices, equipment, appli- 
ances or services of any common carrier or other such corporation 
in respect to any services, transportation of persons, freight or 
property within this state are unjust, unreasonable, unsafe, un- 
reasonably improper or inadequate, the commission shall determine 
the just, reasonable, safe, and reasonably adequate and proper reg- 
ulations, practices, equipment, appliances and service to be in force 
and to be observed in respect to such transportation of persons, 
freight and property, and so fix and prescribe the same by order’... 

“The powers of the commission are such as are conferred by the 
Act of 1910, chapter 180, and amendments, known as the Public 

Service Commission Law, and all its acts are legislative; but, unlike 
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the Legislature, it is limited strictly to the power so delegated. 
... It exercises a naked statutory authority, and has no power save 
such as were expressly granted to it by the Legislature and such im- 
plied powers as are necessary to enable it to exert its express 
powers... 

“The appellant contends in effect that, while the Legislature did 
not in terms require cabs or motor vehicles operated for hire to take 
out indemnity insurance, it intended that they should and that its 
intention is expressed by the ‘practices’ and ‘safety’ clauses in the 
act. We do not have any expression of the Legislature in the act 
as to what its purpose or intention was, but we do have the construc- 
tion which an administrative board or creature of the Legislature, 
from which the board derives all its authority, places on it. It 
assumes to do what the Legislature has not done. The construction 
of the law is a judicial function, and, unless the language of a 
statute is so clear and unambiguous as to construe itself, it is for the 
courts to say what the Legislature means and intends. . 

“The contention is made here that the order establishes a prac- 
tice which would tend to public safety. ...In none of these do we 
see any meaning or interpretation ascribed to the word from which 
it might be inferred that the ‘practices’ of a public utility or carrier 
have to do with anything except its physical operations which have 
been or, after an order of the commission, would become customary 
and usual, 

“We cannot, therefore, justify the action of the commission on 
the ground that it is or would be one of the ‘practices’ intended by 
the statute, nor do we think it can be supported under the safety 
clauses of the act. It is not a device, contrivance, equipment, facility, 
practice, operation, or regulation having any relation to public 
safety. Such a requirement as the order of the commission imposes 
is legislative, and, until the Legislature speaks, those who use the 
public roads and streets of this state for business or pleasure are 
not required to do anything except to pay their taxes and license fee 
required by the Motor Vehicle Act, subject to such regulations as 


are required by law.” 


In Patrick et al, Public Utilities Commissioner of the District of 
Columbia v. Smith, 45 F. 2d 924, the validity of a financial responsibility 
regulation applicable to motor common carriers was in issue. The reg- 
ulation required evidence of financial responsibility as a prerequisite 
to obtaining a taxicab license. The statute under which the Commission 
issued the regulation provided that public utilities in the District of 
Columbia may be “required to furnish service and facilities reasonably 
safe and adequate” and the Commissioner was given full power to issue 
regulations implementing the Statute. In holding the regulation to be 
invalid, the Court of Appeals of the District of Columbia said (P. 925) : 


“We are of the opinion that the commission exceeded the powers 
granted to it by the act in promulgating the regulation in question, 
and accordingly hold that the decree of the lower court enjoining 
its enforcement is right. 

“The provisions of paragraphs 2, 92, and 96, of section 8, supra, 
plainly relate to the material equipment and facilities of all utilities 
within the District and their actual physical operation; also to the 
efficiency of the service rendered by them, and the regulation of the 
rates charged by them. The act contains no mention or implication 
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of any authority delegated to the commission to make or enforce 
such a regulation as is involved herein. And, in view of the fact that 
such a regulation necessarily imposes a substantial tax upon a class 
of persons within the District, which may be diminished or in- 
creased at the discretion of the commission, it is not to be presumed 
that such authority would be granted by mere implication in the act. 

“It must be remembered that the Congress of the United States 
exercises exclusive legislative powers within the District of Colum- 
bia, and the Public Utilities Commission is merely an administrative 
agency...” 


(3) Structure of the Civil Aeronautics Act 


The very structure of Title IV of the Act, which provides for the 
economic regulation of air carriers, negates the concept of implied 
power in the Board to impose the type of regulation in question. Title 
IV follows a clearly defined pattern of granting specific power to the 
Board, with respect to those subjects where regulation was deemed by 
Congress to be necessary. Thus, as examples, Sections 401 and 402 
prescribe certificates and permits as prerequisites of air-carrier and 
foreign-air-carrier operations, and the Board is authorized to approve 
or reject applications for such certificates or permits; Section 403 re- 
quires the filing of tariffs and authorizes the Board to reject tariffs 
which are inconsistent with the Act or the Board's tariff regulations; 
Section 406 authorizes the Board to fix mail rates; Section 407 authorizes 
the Board to prescribe accounting practices; Sections 408 and 409 
authorize the Board to approve otherwise prohibited inter-carrier and 
personal relationships and dealings; Section 410 authorizes the Board 
to disapprove the granting of financial aid to air carriers by other 
government agencies; Section 1002 (d) authorizes the Board to prescribe 
the lawful rates to be charged by air carriers for interstate and overseas 
air transportation, and to establish through service and joint rates in 
interstate and overseas air transportation. 

Congress has, beyond any question, granted to the Board extensive 
authority to regulate the air carriers; but the authority so granted is 
not unlimited. Congress has seen fit to withhold from the Board various 
powers of regulation which government agencies regulating common 
carriers often are granted. Thus, as examples, the Board has not been 
granted authority to regulate contract-air-carrier operations, or broker- 
age in air transportation services, or issuance of air-carrier securities, 
or rates in foreign air transportation, or bills of lading and liability 
to the public, or security for the protection of the public in obtaining 
payment of judgments against air carriers. 

Congress obviously was not unaware of these other tools of carrier 
regulation which were being withheld from the Board. The Civil 
Aeronautics Act of 1938 was closely patterned after the Motor Carrier 
Act of 1935. Yet, in the Motor Carrier Act (passed by Congress only 
three years earlier), Congress specifically granted to the Commission 
many of the very powers it withheld from the Board. Thus, Section 
209 of the Motor Carrier Act prohibits the operation of contract motor 
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carriers unless authorized by the Commission; Section 211 prohibits 
brokerage in motor carrier transportation unless authorized by the 
Commission; Section 214 prohibits the issuance of securities by motor 
carriers unless authorized by the Commission; Section 215 prohibits 
a certificate or permit from remaining in force unless insurance or some 
other form of protection of the public in connection with liability for 
personal injuries and property damage has been filed with and approved 
by the Commission; and Section 219 prescribes full-value liability of 
motor carriers for loss or damage of cargo and authorizes the Com- 
mission to establish limitations upon such liability. 

Each of the foregoing fields of regulation is unequivocally omitted 
from the Civil Aeronautics Act, yet each specifically appears in the 
Motor Carrier Act passed by Congress only three years earlier. Had 
Congress intended to grant the Board authority in those fields, it could 
readily have done so. The precise language of the Motor Carrier Act 
was available as a pattern. The only reasonable conclusion is that 
Congress did not intend that the Board should have these powers. The 
Board, on repeated occasions, has admitted that it does not have 
authority under the Act to regulate contract air carriers, or air- 
transportation brokers, or air-carrier security issuances. Yet, the lack of 
authority to act in these fields rests on no different basis than the lack 
of authority to regulate air-carrier insurance and financial responsibility 
for payment of tort claims. 


(4) Legislative History 

It is not necessary, however, to determine the intention of Congress 
from a comparative analysis of the Act. Congress has fully expressed 
its views on this subject. 


(a) H.R. 1012 (78th Cong.) 


H.R. 1012, 78th Congress, proposed extensive amendment to the 
Civil Aeronautics Act of 1938, and related legislation. 

The bill, as originally introduced, contained an ‘Air Carrier Lia- 
bility Act” which would have authorized the Board to require liability 
insurance. Section 210 (a) of the proposed Liability Act required op- 
erators of aircraft engaged in air commerce to “comply with such 
reasonable rules and regulations as the Civil Aeronautics Authority 
shall prescribe governing the filing and approval of insurance policies, 
surety bonds, or qualifications as a self-insurer, in such reasonable 
amount as the Authority shall require, conditioned to pay any final 
judgment rendered under the provisions of this title.” 

The provisions relative to compulsory insurance were deleted from 
the bill by the House Committee on Interstate and Foreign Commerce, 
along with other provisions relative to air-carrier liability, on the 
ground that the Committee desired to study the matter further before 
making recommendations.‘ 





4 House Report, No. 124, 78th Congress, p. 7. 
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A review of the hearings held before the House Committee on H.R. 
1012 in February and March, 1943, indicates that the framers of the 
Civil Aeronautics Act of 1938 would be surprised at the Board’s present 
assertion of power to require compulsory liability insurance. Chairman 
Lea twice referred during the hearings to the deliberate omission from 
the Civil Aeronautics Act of 1938 of any provision for compulsory 
insurance. 














Chairman Lea said, at p. 79: 


“When the Civil Aeronautics Act was passed, the air lines were 
in more or less difficulty in securing insurance. That was one of the 
problems, the specific treatment of which we omitted from the bill, 
or the act.” 







Chairman Lea also said, at p. 367 of the Hearings: 







“In connection with the enactment of the Civil Aeronautics Act 
of 1938, the problem of insurance for air carriers was developed. 
The committee concluded to omit specific legislation on that ques- 
tion, thinking that perhaps there would be a development of experi- 
ence that would better guide us as to what, if anything, should be 
done. It is, of course, apparent that the question of insurance is a 
very practical part of the problem of aviation on account of the high 
cost of insurance. 

“Judging by what has been reported here and what the commit- 
tee has learned, it would seem that the committee should very 
properly consider giving the Civil Aeronautics Board some authority 
in reference to insurance with a view of, in the first place, being 
assured that the insurer is a responsible party to carry out the 
obligation he assumes, and that the terms of the policy of insurance 
should be consistent with the proper protection to the carriers and to 
the persons who are beneficiaries under the insurance and also that 
so far as practical provision be made to secure reasonable rates for 
such insurance and reinsurance.” 

























(b) Other Bills (78th Cong.) 

In October, 1943, the House Committee on Interstate and Foreign 
Commerce reported H.R. 3420, a bill designed to replace H.R. 1012. 
H. Report No. 784, 78th Congress. A minority of the committee at 
the same time submitted H.R. 3491, a similar bill in substitution for 
H.R. 1012. 

Both of these included a proposed Section 1106 which would have 
required the Board “to keep itself informed concerning the business 
of insuring and reinsuring aviation risks,” and to “from time to time 
report to Congress concerning the adequacy and reasonableness of 
aviation insurance and reinsurance.” 

Thereafter, Congressman Bulwinkle discussed the insurance pro- 
visions of H.R. 3420 in an extension of remarks on January 10, 1944.5 
He said, in part: 






















5 “Misconceptions about the Lea Civil Aviation Bill, H.R. 3420.” Cong. Record, 
78th Congress, Appendix, p. A-20, A-22. 
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“L. THe Lea Bitt DoEs Nor REGULATE INSURANCE OR PUT THE 
GOVERNMENT IN THE INSURANCE BUSINESS 


“It has been said that the bill provides for Federal regulation of 
aviation insurance and puts the Government in the insurance 
business. 

“This is untrue. 

“The bill only provides, in section 1106, that the Commission 
shall study aviation insurance, consult with State agencies regulating 
aviation insurance, and make reports to Congress. Surely Congress 
is entitled thus to secure information on a matter which so pro- 
foundly affects all phases of aviation.” 


Meanwhile, Congressman O’Hara introduced another bill, H.R. 
5020, which would have added to the Civil Aeronautics Act of 1938, a 
title dealing with the liability of air carriers. Section 1220 of the bill 
provided that “Carriers shall comply with such reasonable rules and 
regulations ‘as the Civil Aeronautics Board shall prescribe governing 
the filing and approval of insurance policies, surety bonds or qualifica- 
tions as a self-insurer, in such reasonable amount as the Board shall 
require, making provision, to the extent reasonably possible, for liability 
imposed under this article.” 


In comment on this bill, Congressman O'Hara said,® 


‘In addition, in order to make certain that any recovery granted 
to a passenger or shipper is promptly paid, the bill grants to the 
Civil Aeronautics Board authority to make regulations requiring 
appropriate liability insurance. The bill would also help the air 
lines to plan their insurance programs with certainty by prescrib- 
ing limitations upon the extent to which a passenger or shipper 
could recover.” 

The fact that these several bills, dealing with the subject of com- 
pulsory aviation insurance, were introduced in the 78th Congress, plus 
the enlightening remarks of their sponsors, particularly Congressman 
Lea, who participated so actively in drafting the Civil Aeronautics Act 
of 1938, clearly indicate that Congress in 1943 did not construe the 
Civil Aeronautics Act as authorizing the Board, by regulation, to re- 
quire air carriers to maintain liability insurance. 


(c) Act of June 16, 1948, 62 Stat. 470 
(Sec. 504, Civil Aeronautics Act) 

Congress, on June 16, 1948, enacted specific legislation dealing with 
the subject of liability for injuries to or death of persons, and for 
damage to or loss of property, on the surface of the earth, caused by 
aircraft. That Act (Section 504 of the Civil Aeronautics Act) specifically 
relieved lessors of, and owners of security interests in, air-craft from 
such personal-injury and property-damage liability; but Congress did 





6 Extension of remarks of June 14, 1944, Cong. Record, Appendix, p. A-3236. 
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not see fit, even when dealing specifically with this subject of lia- 
bility for aircraft accidents, to prescribe insurance or other financial- 
responsibility requirements applicable to those persons who were not 
relieved of liability under the Act of June 16, 1948, and whose liability 
to the public for aviation accidents continued. 


(d) H.R. 8126 (81st Cong.) 


H.R. 8126, 81st Congress, proposed to add a Section 505 to the 
Civil Aeronautics Act. Paragraph (b) of the proposed section read 
as follows: 

“(b) The Civil Aeronautics Board shall, within one hundred 
eighty days after the date of enactment of this section, make regula- 
tions requiring that no civil aircraft shall be operated in air com- 
merce unless the owner thereof has given proof of his ability 
to respond in damages in such amounts as the Board shall prescribe 
for the death of any person, and for the injury to persons or 
property resulting from the operation of such aircraft in air com- 
merce. Such proof may be the bond of a surety company, a policy 
of insurance, or such other assurances as the Board may prescribe.” 


An extensive hearing was held on this bill before a subcommittee 
of the House Committee on Interstate and Foreign Commerce. At 
page 24 of the Committee Hearings on this bill, its sponsor, Mr. 
McGuire, stated: 

“Mr. Chairman, at a subcommittee hearing of this committee on 
March 13, I was surprised to learn that owners of aircraft are not 
required by law to show financial responsibility in case of accident. 
Since there are more than 100,000 private and commercial airplanes 
now circulating on our airways, it is incumbent upon us to correct 
this dangerous situation. For this reason I have introduced H.R. 
8126.” 


There is no suggestion in any of the comments of any committee 
member, or any of the numerous other persons who testified on behalf 
of various government agencies, the insurance companies, the air 
carriers, private fliers, and the public, regarding H.R. 8126, that the 
Civil Aeronautics Board already had the power to issue regulations 
requiring insurance or other evidence of financial responsibility. The 
entire direction of the testimony and the remarks by committee mem- 
bers was toward the question of whether this was a power that should 
be given to the Board, and it was not given. The bill was not reported 
out of committee. 


(e) H.R. 7270 (82nd Cong.) 


On March 27, 1952, Mr. Clement introduced a bill, H.R. 7270. The 
language of this bill is the same as that of H.R. 8126 (81st Congress) 
discussed above. The bill was referred to the Committee on Interstate 
and Foreign Commerce. No action has been taken on it to date. 

In view of the statements by Chairman Lea in 1943, with reference 
to the original Civil Aeronautics Act of 1938, on the subject of air 
carrier compulsory insurance and financial responsibility requirements, 
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and the repeated attempts in the 78th, 81st, and 82nd Congresses to 
enact such legislation, plus the actual legislation touching on the 
subject of liability in the 80th Congress, the contention that such 
power has already been conferred on the Board by implication in the 
original Civil Aeronautics Act of 1938 is indefensible. 

In the very recent decision of the Supreme Court of the United 
States concerning the steel-company seizures (Youngstown Sheet and 
Tube Co. et al. v. Charles Sawyer, No. 744—Oct. term 1951, Decided 
June 2, 1952) Mr. Justice Frankfurter discussed the subject of “‘im- 
plied power” and said: 


“It is one thing to draw an intention of Congress from general 
language and to say that Congress would have explicitly written 
what is inferred, where Congress has not addressed itself to a spe- 
cific situation. It is quite impossible, however, when Congress did 
specifically address itself to a problem, as Congress did to that of 
seizure, to find secreted in the interstices of legislation the very 
grant of power which Congress consciously withheld. To find 
authority so explicitly withheld is not merely to disregard in a 
particular instance the clear will of Congress. It is to disrespect 
the whole legislative process.* * *” 


(5) Effects of Public Law 15, 79th Congress 


The imposition by the Board of compulsory financial responsibility 
requirements necessarily would involve specifications as to the terms, 
conditions, and provisions of the insurance the air carriers could pur- 
chase and the persons from whom they could purchase. The Board’s 
proposed regulation, in fact does just that. By so prescribing, in a 
regulation, the circumstances under which air carriers must obtain 
their insurance, the Board would be, in effect, regulating the insurance 
companies themselves by prescribing not only the type of insurance 
that such companies must sell, if they are to remain in the business 
of writing aviation insurance, but also the particular companies which 
may continue to write aviation insurance. 

Every insurance company authorized to sell insurance in the United 
States is today subject to the jurisdiction of the Insurance Commission 
of at least one State. Those Commissions have the authority to approve, 
disapprove, or prescribe the terms, conditions, and provisions of insur- 
ance policies issued by companies under their jurisdiction, and they 
have the authority to establish the financial and managerial standards 
required of companies engaging in the insurance business under their 
jurisdiction. 

The authority of State Insurance Commissions to regulate com- 
panies insuring interstate transportation enterprises is expressly con- 
firmed by Public Law 15 of the 79th Congress (15 USC 1011-12) , which 
was enacted in 1945 following a decision by the United States Supreme 
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Court that insurance was subject to regulation by the Federal govern- 
ment under the Commerce Clause of the Constitution.” 

The Civil Aeronautics Act does not specifically relate to the sub- 
ject of insurance. Therefore, under the provisions of Public Law 15, 
the Civil Aeronautics Act may not be construed in a manner which 
would permit any action thereunder to invalidate, impair, or supersede 
the regulation of the insurance business by any State. 

A regulation issued by the Board which would compel an insurance 
company either to change the form of its existing aviation insurance 
policy, a form which has been approved by the State Insurance Com- 
mission having jurisdiction over that company, or to discontinue writ- 
ing aviation insurance, would beyond any doubt be invalidating, im- 
pairing, and superseding the applicable State insurance law. Such 
regulation would be in direct contravention of Public Law 15. Fur- 
thermore, a regulation issued by the Board, under which an insurance 
company, duly authorized to issue aviation insurance by the appro- 
priate State Insurance Commission, could be declared by the Board as 
unqualified under its regulation to issue aviation insurance, would also 
directly contravene the express provisions of Public Law 15. 

Such action by the Board, moreover, would inevitably lead to juris- 
dictional conflicts between the Board and the State Insurance Commis- 
sions. The victims of such conflicts will be not only the aviation in- 
surance underwriters, who will be placed in the impossible position of 
endeavoring to comply with conflicting regulations, but also the air 
carriers themselves, with both their insurance and operating authority 
in jeopardy pending the resolving of those conflicts. The injurious 
effect upon the air carriers of a conflict between Board jurisdiction and 
the jurisdiction of State regulatory agencies was fully demonstrated 
recently in California. In view of the very specific prohibitory lan- 
guage of Public Law 15, and the obvious detriment to the air carrier 
interests that a jurisdictional conflict would engender, the Board should 
not endeavor to imply from the Civil Aeronautics Act a non-existent 
Power. 


D. Delegation of Legislative Authority 


If, notwithstanding the clear structure of the Act and legislative 
history to the contrary, it were to be assumed that Congress by impli- 
cation intended in the Civil Aeronautics Act to authorize the Board to 
regulate air carrier insurance and financial responsibility for payment 





7 The pertinent portions of Public Law 15 are the following: 

“Sec. 1. Congress declares that the continued regulation and taxation by the 
several States of the business of insurance is in the public interest, and that 
silence on the part of the Congress shall not be construed to impose any barrier 
to the regulation or taxation of such business by the several States. 

“Sec. 2. (a) The business of insurance, and every person engaged therein, shall 
be subject to the laws of the several States which relate to the regulation or taxa- 
tion of such business. (b) No act of Congress shall be construed to invalidate, 
impair, or supersede any law enacted by any State for the purpose of regulating 
the business of insurance, or which imposes a fee or tax upon such business, 
— such Act specifically relates to the business of insurance * * *”’ (Emphasis 
added) 





AIR CARRIER COMPULSORY INSURANCE 73 


of tort judgments, such delegation of legislative authority would be 
unconstitutional. 

In Panama Refining Co. v. Ryan, 293 U.S. 388, 79 L. Ed. 446, the 
Supreme Court concluded that certain regulations, relating to the 
transportation of oil, issued by the President under Section 9 (c) , of 
the National Industrial Recovery Act, were unlawful because they were 
issued pursuant to an unlawful delegation of legislative power by Con- 
gress. Chief Justice Hughes, in presenting the opinion of the Court, 
reviewed the entire history of this constitutional-law question. In 
reaching the conclusion that these regulations were unlawful, he stated: 


‘*. .. We look to the statute to see whether the Congress has de- 
clared a policy with respect to that subject; whether the Congress 
has set up a standard for the President’s action; whether the Con- 
gress has required any finding by the President in the exercise of 
the authority to enact the prohibition . . . Section 9(c) does not 
state whether, or in what circumstances or under what conditions, 
the President is to prohibit the transportation of the amount of 
petroleum or petroleum products produced in excess of the State’s 
permission. It establishes no criterion to govern the President’s 
course. It does not require any finding by the President as a con- 
dition of his action. The Congress in § 9 (c) thus declares no policy 
as to the transportation of the excess production. So far as this 
section is concerned, it gives to the President an unlimited author- 
ity to determine the policy and to lay down the prohibtion, or not 
to lay it down, as he may see fit. . . 

“We turn to the other provisions of title I of the Act. The first 
section is a ‘declaration of policy.’ . . . This general outline of 
policy contains nothing as to the circumstances or conditions in 
which transportation of petroleum or petroleum products should 
be prohibited,—nothing as to the policy of prohibiting, or not 
prohibiting, the transportation of production exceeding what the 
States allow . . . It is manifest that this broad outline is simply an 
introduction of the Act, leaving the legislative policy as to the 
particular subjects to be declared and defined, if at all, by the 
subsequent sections . . . 

“The question whether such a delegation of legislative power is 
permitted by the Constitution is not answered by the argument 
that it should be assumed that the President has acted, and will 
act, for what he believes to be the public good. The point is not 
one of motives but of constitutional authority, for which the best 
of motives is not a substitute . . . In every case in which the ques- 
tion has been raised, the Court has recognized that there are limits 
of delegation which there is no constitutional authority to tran- 
scend. We think that $9(c) goes beyond those limits. As to the 
transportation of oil production in excess of state permission, the 
Congress has declared no policy, has established no standard, has 
laid down no rule. There is no requirement, no definition of cir- 
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cumstances and conditions in which the transportation is to be 
allowed or prohibited.” 


Similarly, in Schecter v. U.S., 295 U.S. 495, 79 L. Ed. 1570, the 
Supreme Court unanimously held that regulations issued by the Presi- 
dent under Section 3 of the Recovery Act were unlawful. In that case, 
Chief Justice Hughes said (p. 1584): 


‘*. .. Congress cannot delegate legislative power to the President 
to exercise unfettered discretion to make laws he thinks may be 
needed or advisable for the rehabilitation and expansion of trade 
or industry.” 


Justice Cardozo, in his concurring opinion in the Schecter Case 
said (p. 1591): 

“The delegated power of legislation which has found expression 
in this code is not canalized within banks that keep it from over- 
flowing. It is unconfined and vagrant, if I may borrow my own 
words in an earlier opinion. Panama Ref. Co. v. Ryan, 293 U.S. 
388, 440, ante, 446, 55 S. Ct. 241. 

“This court has held that delegation may be unlawful though the 
act to be performed is definite and single, if the necessity, time 
and occasion of performance have been left in the end to the 
discretion of the delegate. Panama Ref. Co. v. Ryan, supra. I 
thought that ruling went too far. I pointed out in an opinion that 
there had been ‘no grant to the Executive of any roving commis- 
sion to inquire into evils and then, upon discovering them, do any- 
thing he pleases,’ 293 U.S. at p. 435. Choice, though within limits, 
had been given him ‘as to the occasion, but none whatever as to the 
means.’ Ibid. Here, in the case before us, is an attempted dele- 
gation not confined to any single act nor to any class or group of 
acts identified or described by reference to a standard. Here in 
effect is a roving commission to inquire into evils and upon dis- 
covery correct them.” 


The issuance of a compulsory financial responsibility regulation by 
the Board upon the basis of an implied power, although the Act no- 
where specifies standards as to when, in what circumstances, under 
what conditions, or upon whom such regulations shall be applied, and 
nowhere even mentions the subject of air carrier financial responsibil- 
ity—would be precisely the type of action condemned by the Supreme 
Court in the Panama Refining Company Case and the Schecter Case. 
Although under some circumstances a power to act may be implied, the 
legislative standards governing the exercise of such implied power can- 
not also be implied. The Board apparently conceives its power under 
the Act to include the type of “roving commission” which Justice 
Cardozo so clearly denounced. Such implied authority, if it does 
exist, is clearly an unconstitutional delegation of legislative authority. 
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II]. ECONOMIC JUSTIFICATION 





Assuming arguendo that the Board has authority to issue a com- 
pulsory insurance regulation, the question then arises as to whether 
the Board should do so. 







A. The Board’s Reasons 


The Board has advanced several reasons in support of the proposed 
regulation, but none of them are substantial, and they have only a 
superficial persuasiveness. Among the more prominent of the reasons 
are the following: first, protection of the public with respect to collec- 
tion of judgments against air carriers; second, protection of the air 
carriers against the effects of excessive losses from accidents; third, 
furtherance of public safety; and fourth, enhancement of public accept- 
ance of commercial aviation. 

The public should have assurance that judgments obtained against 
air carriers as a result of accidents will be paid, and admittedly insur- 
ance is one means of providing such assurance. It does not follow, 
however, at least insofar as the certificated air carriers are concerned, 
that a compulsory financial responsibility regulation is required to 
provide the public with such protection. The certificated air carriers all 
carry insurance of the types prescribed by the Board’ in its proposed 
regulation and with fully adequate limits; and they have voluntarily 
done so for many years. In addition to such insurance, moreover, many 
of the certificated air carriers have a net worth greatly in excess of any 
insurance limits suggested by the Board. These facts are well known 
to the Board, both as a result of periodic audits of the certificated air 
carriers by the Board and as a result of various surveys of air carrier 
insurance conducted by the Board. Moreover, in the entire history of 
civil aviation in the United States, no certificated air carrier has ever 
4 been known to default in payment of a personal injury or property 
q damage judgment against it arising out of an accident. The fact that 
4 the certificated air carrier must establish, as a prerequisite to obtaining 

a certificate, that it possesses adequate managerial and financial ability 
2 is, of course, a significant contributing factor to this unassailable rec- 
ord of financial responsibility. 
: The necessity of government regulation in certain fields of com- 
mon carrier operation is, of course, recognized. Insurance, however, 
is not one of those fields. Neither the railroads nor the steamship 
companies have been subjected to compulsory insurance or financial 
responsibility regulations, and the record of the certificated air carriers 
in meeting payments of claims is clearly as good as, if not better than, 
any other form of carrier. Only the Motor Carrier Act of 1935 pro- 
vides for such regulation; and when Congress was considering that 
legislation the testimony presented indicated that there was a great 
t number of motor carriers that had neither the financial responsibility 
& nor the insurance coverage to protect the public. But where, as here, 
: the evidence is precisely to the contrary, and the certificated air car- 
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riers have fully demonstrated their capacity for responsible self-man- 
agement in meeting their financial obligations to passengers and the 
public, government intervention is totally unwarranted.® 


Although the Civil Aeronautics Act has placed the air carriers 
under Federal regulation, it has not placed them under Federal own- 
ership and management. The air carriers are financed by private cap- 
ital and are operated by managers selected by the stockholders. The 
protection of the stockholders’ investment is the responsibility of man- 
agement, not of the government. To date there has not been the 
slightest evidence of capital impairment of any certificated air carrier 
resulting directly from accidents. The management of the certificated 
air carriers, in this regard, has unquestionably been completely sound. 
Government intervention is entirely unwarranted and inconsistent with 
the traditions of American business. 


Insurance or other financial guarantees cannot protect the public 
against accidents. It can only pay the public if an accident occurs. 
Public safety is enhanced by safety engineering and operating prac- 
tices, advancement in radio and radar guidance, improved traffic con- 
ditions, and similar contributions to the industry by air carrier and 
government research and development. 


The air carrier insurance which the Board’s regulation contem- 
plates is legal liability insurance. In the great preponderance of 
jurisdictions legal liability arises only from negligence or wilfulness. 
Commercial aviation does not become more attractive to the public 
merely because an air passenger’s beneficiary will recover damages in 
the event the passenger is killed as a result of air carrier negligence 
or wilful misconduct. If anything, such a regulation, by its concern 
with the eventualities of a disaster, may be overemphasizing the pos 
sible unattractive contingencies of travel generally and air travel 
particularly, thereby discouraging, rather than encouraging, the use 
of commercial aviation. Air travelers who desire to do so may pur- 
chase all-risk insurance, and not merely insurance against air carrier 
negligence, at a nominal rate up to limits of $25,000 or $50,000, at any 
airline terminal. If public acceptance of air transportation is related 
to the insurance protection afforded the air traveler, certainly the in- 
expensive all-risk travel policy, and not airline legal liability insur- 
ance, is the answer. 





8 There are, of course, those air carriers that are not certificated and are 
operating under exemptions without having established their managerial and 
financial responsibility. If the Board has concluded that regulation is essential, 
because of complaints lodged against those carriers, such action may be taken 
without subjecting the certificated carriers to such burdens. In American Trucking 
Associations, Inc., et al. v. I.C.C., supra, the I.C.C. did not apply the leasing 
regulation to railroad leased trucks. This exemption was challenged as an un- 
reasonable discrimination. In upholding the exemption, the court found that the 
conditions, calling for the regulation of the industry generally, did not exist in 
the case of railroad operated trucks stating (21 L. W. 2101): 

“* * * certainly it is not required that the Commission extend its supervisory 
activities under the rules into fields where the evidence before it indicates no need, 
merely to satisfy some standard of paper equality.” 
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B. Other Effects of the Regulation 


Entirely apart from the inequities of imposing compulsory financial 
responsibility requirements on the certificated air carriers, there is the 
further problem of the expediency of such an undertaking by the 
Board. Air carrier insurance is an intricate problem. An air carrier 
seeking coverage usually negotiates a complex contract with the insur- 
ance company. The insurance is not a standard policy. It may cover 
not only passenger liability, and public liability and property damage 
liability, but also workmen’s compensation, employer’s liability, hull 
insurance, fire, theft, and many other forms of risk. The terms, rates, 
and conditions are established on an individual basis, tailored to the 
specific needs and the loss experience of the particular air carrier. 
Any uniform regulation by the Board would necessarily standardize 
insurance and preclude the negotiation of these specifically adapted 
contracts of insurance. Such a result can only operate to the detriment 
of the certificated air carriers. 


Another serious problem would be created by the international 
repercussions of the proposed regulation. The representatives of the 
United States who have been active in the work of the International 
Civil Aviation Organization have frequently had occasion to be con- 
cerned over the possibility of application to our international carriers 
of onerous and duplicating insurance requirements. The possibility 
of worldwide application of insurance regulations by foreign countries 
has been regarded as a real danger to our carriers whose operations 
are more widespread than those of any other nation. Our carriers 
have encountered some difficulties of this sort already, but the problem 
has not as yet become severe. Anticipation of widespread insurance 
regulations has, however, been sufficient to justify ICAO in devoting 
a great deal of attention during the past few years to the development 
of a Council resolution designed to prevent the creation of burdensome 
insurance requirements. The United States has participated actively 
in the discussions of this resolution and has, in this way and others, 
manifested concern lest our carriers’ insurance programs be inter- 
fered with by the governments of the foreign nations into which they 
fly, to the financial detriment of our carriers. The Board’s proposal 
to impose insurance requirements upon foreign air carriers operating 
into the United States is directly contrary to the approach which 
United States representatives have previously adopted. In view of 
the leadership which the United States exercises in world air trans- 
portation, any step that the United States takes toward additional 
regulation is bound to cause other nations to follow. This being the 
case, by proposing the imposition of insurance requirements on foreign 
air carriers, the Board is certainly inviting retaliation against its own 
carriers, and promoting the creation of the problem which up to this 
time the United States representatives have sought to avoid. 


Another problem is that of the qualification of insurance com- 
panies. A compulsory insurance regulation by the Board presumably 
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would necessitate a determination by the Board as to whether various 
insurance companies are qualified to write the required insurance. 
With respect to American insurance companies, the Board would 
either have to accept the approval of the State Insurance Commis- 
sions, or else it would have to establish itself as a Super Insurance 
Commission reaching its own conclusions irrespective of action by 
State commissions. An even more difficult aspect of this problem 
arises because of the very limited air carrier insurance market. Three 
domestic groups of insurers today write the predominant amount of 
such insurance, and the balance is underwritten by foreign insurers, 
many of which are not legally qualified to do business in the United 
States. The fact that they have not chosen to qualify, and are not 
rated in Best’s Insurance Reports, however, in no way reflects on their 
integrity or financial strength. Some of the foreign marine insurance 
companies (which insure air carriers) have experience and resources 
far in excess of any American company. Obviously the Board cannot, 
by regulation, preclude the air carriers from using this long estab- 
lished market. Yet the Board is ill-prepared to undertake the duties 
of an Insurance Commission on a world-wide basis. 


III. CoNcLUSIONS 


The Board appears to lack the legal authority necessary to promul- 
gate the proposed financial responsibility regulation. The power to 
issue such a regulation does not appear expressly in the Civil Aero- 
nautics Act, nor can it be implied as essential to the exercise of an 
express power. Moreover, the very structure of the Act, the Congres- 
sional history of legislation relating to this subject, and Public Law 15 
all refute the contention that the power to issue the proposed regula- 
tion may be implied from the Act. Finally, since an implied power 
would leave the Board completely without Congressional guidance as 
to the nature and extent of such regulation, the existence of such 
an implied power would be unconstitutional. 

Even if the Board were found to have such powers, the Board has 
advanced no sound reason why such a drastic regulation should be 
imposed upon the certificated air carriers, whose record in connection 
with the payment of tort judgments has been perfect. On the other 
hand, the air carriers would, in fact, suffer real harm from the imposi- 
tion of such a regulation, without any benefit accruing therefrom 
to the public. 
















RECENT ADDRESSES 


PROBLEMS OF INTERNATIONAL 
AIR TRANSPORTATION 


By WARREN LEE PIERSON 
Chairman of the Board, Trans World Airlines.* 


HEN your Chairman asked me to speak before the Association on 

problems of international air transportation I felt this was a very 
appropriate subject for discussion among lawyers. I say this because when I 
first became associated with TWA as a member of its Board of Directors in 
1945—having previously spent all of my business life in the law and bank- 
ing—I found myself, to my surprise, in a familiar field. 

Since I became Chairman of the Board, in 1947, my initial reaction has 
been confirmed. I have established to my own satisfaction that the best 
and most accurate definition of an airline is “a corporation whose primary 
purpose is to engage in the practice of law and when not pursuing this 
primary objective it sometimes is concerned with the transportation, by air, 
of persons, property and mail.’”’ Of course any large industrial organization 
has its share of legal problems. Even so I do not know of any other business 
which is so completely involved in the law in its day-to-day activities. 

My own company, in common with other large airlines, has all the usual 
corporate and legal problems that face every industrial organization. Our 
public financing is subject to the Securities Act of 1933, and because our 
shares are listed on various Exchanges, we are also subject to the provisions 
of the Securities Exchange Act of 1934. Likewise we are bound by Workman’s 
Compensation, Social Security and other Federal and State statutes of a 
similar nature. When we have said this I believe that the similarity to 
other corporations ends. 

The question of qualifying to do business is always a troublesome one. 
Generally companies are obliged to qualify only in states in which factories 
or other major activities are centered. Airlines on the other hand usually 
have to qualify in every state through which they operate. This is clearly 
necessary in states in which we serve two cities, thus carrying on an intra- 
state business; but a by-product of air transportation is service rendered 
to others than our regular customers—fuel, spare parts and maintenance— 
which destroys the essential interstate character of our operation. 

In labor relations we are governed, not by the National Labor Relations 
Act and the Labor Management Relations Act, but by the Railway Labor Act 
and are thus under the jurisdiction of the National Mediation Board. As a 
result the controversial Taft-Hartley Act is neither a help nor a hindrance 
to us. And we still have our labor disputes and our strikes notwithstanding 
the Railway Labor Act—which many have thought to be model labor- 
management legislation. 

The air transport industry differs from most American enterprises in 
that it is a wholly regulated industry, under the Civil Aeronautics Act of 
1938. By the terms of that Act almost every aspect of our economic life 
depends upon the decisions of the five members of the Civil Aeronautics 
Board. The routes which we operate are prescribed by the Board in certifi- 
cates of public convenience and necessity which are issued and amended only 
after extensive hearings. Our charges to the public for transportation of 
passengers and cargo are subject to approval of the Board, and once they are 





* Speech delivered before the New York Bar Association, February 10, 1953. 
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approved we cannot deviate from them. The compensation we receive for 
transporting mail is fixed by the Board. Agreements affecting air trans- 
portation are subject to approval by the Board. 

Any officer or director of an airline who is an officer or director of any 
common carrier or any other company engaged in any phase of aeronautics 
can serve only with the approval of the Civil Aeronautics Board. In my own 
case, when I first joined the TWA board of directors, the permission of the 
CAB was required because I was a director of the International Telephone 
and Telegraph Corporation which had a subsidiary manufacturing electronic 
devices used by some airlines. Of course mergers of airlines and acquisitions 
of control are likewise subject to the approval of the Board. 

On the technical side of operations we are governed by Civil Air Reg- 
ulations promulgated by the Civil Aeronautics Board. However, there is 
also a Civil Aeronautics Administrator under the Secretary of Commerce 
and not a part of the Civil Aeronautics Board. He and his staff are responsible 
for inspection and enforcement of the Civil Aeronautics Regulations. Also 
he has important functions which relate to the establishment and operation 
of civil airways and the aids to navigation throughout the country. 

All of this indicates the complicated nature of our activities and the 
multiplicity of legal problems which result. You may be surprised, therefore, 
when I tell you that I regard the Civil Aeronautics Act of 1938 as an out- 
standing piece of legislation. Certainly it has infirmities but anyone who 
examines the facts must conclude that the present stature of the air trans- 
port industry of the United States is due in large part to the wise policies 
and procedures esablished by the Act. 


Problems Beginning At U. S. Borders 


The problems, corporate and otherwise, that I have mentioned up to 
now relate generally to any airline operating within the United States. 
For airlines like ourselves and our good friends Pan American, Braniff, 
Northwest and others engaged in operations abroad, the real troubles begin 
when we leave the borders of the United States. 

In international air transporation as in the domestic field, an American 
carrier can operate only under certificates of convenience and necessity 
issued by the Civil Aeronautics Board. But an international certificate has 
one additional complication. Section 801 of the Civil Aeronautics Act pro- 
vides that the “issuance, denial, transfer, amendment, cancellation, suspen- 
sion, or revocation of, and the terms, conditions, and limitations contained 
in any certificate authorizing an air carrier to engage in overseas or foreign 
air transportation * * * shall be subject to the approval of the President.” 
In other words, after the Civil Aeronautics Board arrives at its decision in 
an international case, following a hearing, submission of briefs and oral 
argument, the President has the final say in the matter. 

In 1948 the Supreme Court of the United States in the case of the Civil 
Aeronautics Board v. Waterman Steamship Corporation, 333 U.S. 103, 
decided that the granting of a certificate for foreign air transportation is 
not subject to review by the courts either before or after the President has 
approved a certificate when the proceedings are not challenged as to reg- 
ularity. Up to now we do not know how irregular the proceedings must be 
in order to afford an air carrier court relief from the exercise of the Presi- 
dential power under the Act as interpreted in the Waterman decision and, 
incidentally, that case was a five-to-four decision of the Court, just about 
as close as you can get. 

A good many persons in the air transport industry feel that there have 
been some confusing determinations in international route cases following 
the Waterman decision. For a variety of reasons no case involving the reg- 
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ularity of the proceedings (to use the language of the Waterman case) has 
reached the Supreme Court. Consequently, there have been cases in which the 
decisions of the Civil Aeronautics Board have been modified or completely 
reversed by the Chief Executive. Actually, decisions once made by the Presi- 
dent have been changed by him even after the lapse of months following 
his original decision, all without benefit of a reopened hearing or other 
orderly process. If I were to point to any part of the Civil Aeronautics Act 
which would warrant clarification, it is with respect to the power of the 
President under Section 801 interpreted by the Waterman case. 

Being the proud possessor of a certificate of convenience and necessity, 
issued by the Civil Aeronautics Board with the approval of the President, 
does not by any means assure an air carrier that it can start operating from 
the United States to the foreign countries designated in its certificate. The 
right actually to commence service and actually to carry on operations de- 
pends upon whatever agreement may exist with respect to operating rights 
between the United States and the foreign countries involved. To date, op- 
erating rights have been covered by separate bi-lateral agreements, one with 
each country. It is the hope of many that eventually these will be replaced 
by a multilateral agreement which will prescribe uniform conditions applica- 
ble to all signatory countries but this, I am afraid, will be in the far distant 
future, if at all. 

Under the bi-lateral system, however, we have been rather fortunate in 
achieving some uniformity as a result of the foresight and initiative of the 
Civil Aeronautics Board and the State Department immediately following 
the war, in negotiating the so-called Bermuda-type bi-lateral agreement with 
most of the principal countries to which Pan American and TWA operate. 
This type of agreement had its origin in the negotiations between the United 
States and the United Kingdom at Bermuda in 1946. 

At the time of the Chicago Conference, there was great fear on the 
part of some of the Europeans, particularly the British and the French, that 
the American carriers would monopolize the intra-European traffic. This 
anxiety created an impasse which lasted almost a month, and prevented a 
multilateral convention covering economic matters. 

The Bermuda formula was really intended to prevent American operators 
from dominating intra-European traffic but in practice the results have 
not been too satisfactory to some European operators. The agreement estab- 
lished, in general terms, the rights of the airlines of the two contracting 
governments and contains an annex describing the routes which will be served 
by the airlines permitted to operate to and through each country. Many 
countries have followed this pattern with or without certain modifications. 

There have been difficult problems arising under the bi-laterals and when- 
ever a controversy develops it always carries the risk of cancellation by one 
party or the other, which could result in the termination of operating rights 
usually upon a year’s notice. Happily, we have not been faced with such a 
result in any controversy that has so far arisen under the bi-lateral agree- 
ments. 


Keeping Seats Filled 


Most of these problems have related to the volume of operation that can 
be carried on to a particular country. These issues invariably involve the 
so-called “fifth freedom” traffic which a foreign airline may carry. I will 
not burden you with the origin of the term “fifth freedom” but it simply 
means traffic moving between two points, both of which are outside the 
home country of the airline involved. In other words, a passenger on TWA 
originating in Paris and destined for Bombay would be a “fifth freedom” 
passenger. 
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In some countries there is a strong tendency to impose restrictions upon 
the handling of such traffic to the end that it is reserved—or at least a prefer- 
ence given—to the airlines of the country of origin or destination. On the 
other hand it must be obvious that long trunk-route operations such as those 
of TWA and Pan American need the right to compete freely for “fifth 
freedom” traffic if they are to function economically. For example, a TWA 
flight departing New York for Bombay will probably discharge some passen- 
gers in Paris, Geneva, Rome, Athens and other stations along the route. If 
we could not fill the vacated seats with new passengers at these points, the 
through traffic going all the way from New York to Bombay would rarely 
support the operation. Futhermore we believe that civil aviation will continue 
to improve only so long as the customer has the privilege of selecting his 
airline on a competitive basis. In the shipping field restrictions of the type 
I have described have never hampered international steamship operations. 
And we hope they will not become serious enough to curtail the progress of 
international air transportation. 

Once authority has been obtained from a foreign country to operate under 
the effective bi-lateral agreements, the airline operator must familiarize 
himself with the pertinent laws of the countries to be served. These laws 
he will quickly discover have remarkably little in common. In most countries, 
of course, we must obtain permits to employ Americans or other foreigners 
in our offices and at the airports. Many countries require that we observe a 
minimum ratio of nationals to foreigners. For instance in Egypt we must 
have at least nine Egyptians for every foreigner on our payroll. 

In the United States we are accustomed to paying social security taxes 
to the government and the government takes care of the payment of benefits 
to the employee. However, under Italian law the employer must pay the social 
security benefits directly to the employee. Payments are based upon length 
of service and they cover all types of benefits. They are particularly heavy 
on the termination of employment whether by death or any other reason. 
The only exception to the requirement of termination payments is proof of a 
criminal act on the part of an employee. In Italy, also, benefits are payable 
when women employees marry and again when they become pregnant. 

In Greece an employer must keep on paying his employee while he is in 
the Army. Egypt makes life difficult for the airlines as well as for people 
like our accountants by requiring that books be kept in Arabic as well as 
in English. 

In addition to the legal problems which are involved in all of the activities 
that I have mentioned there are also some very practical ones which add to 
the difficulties of operating in foreign lands. We like to proceed on the princi- 
ple that the customer is always right, particularly in matters relating to food 
on the airplanes. Many religious sects throughout the world have varying 
dietary requirements which they adhere to rigorously. This is particularly 
true in the Near East and our commissary people must understand the re- 
quirements and be prepared to meet them. 


International Controls 


In international air transportation there is no single body like the Civil 
Aeronautics Board with authority to regulate the economic and technical 
phases of airline operations. The nearest approach to this is the International 
Civil Aeronautics Organization known as ICAO with headquarters at Mon- 
treal. This organization came into being in Chicago in 1944 as a result of the 
International Civil Aviation Conference held at the invitation of President 
Roosevelt for the purpose of formulating an international convention govern- 
ing appropriate phases of air transportation. There are now 57 contracting 
states. It is administered by a Council consisting of 21 nations elected an- 
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nually and a permanent Secretariat. The Council has been in almost con- 
tinuous session since its organization. The main objective of ICAO is to 
establish uniform operating procedures throughout the world and in a more 
limited sense to provide uniformity in certain phases of the economics of 
air transportation. In the latter field its authority is rather limited and its 
efforts have not been very effectual. 

Success in this phase of international air transportation has been achieved 
to a greater extent by another organization known as the International Air 
Transport Organization. This is made up of most of the international airlines 
of the world, as distinguished from their governments, and is therefore 
actually a trade organization. It enjoys a unique position throughout the 
world because it supplies uniformity particularly in the business side of air 
transportation which would not be possible under any form of government 
organization such as ICAO or otherwise. Agreements relating to passenger 
fares and cargo charges, the conditions and form of tickets and way bills, 
rules relating to free transportation, baggage limitations and other problems 
are all subject to agreement among the [ATA members. 

A real accomplishment of IATA has been the setting up of a clearing 
house for members. This organization has had extraordinary success in ex- 
pediting and simplifying inter-company settlements. 

There is a continual debate in IATA conferences as to the type of baggage 
which a passenger may carry free of charge. This is ordinarily determined 
on the basis of what might be considered essential articles of travel. Un- 
fortunately, views on this subject vary with the nationality of the airline 
and the habits of their principal passengers. To an Englishman it is essential 
that he be permitted to carry an umbrella free of charge. To most United 
States tourists a camera is a “must” item. The residents of the Near East, 
however, have an entirely different idea and feel that a prayer rug is an 
essential article of travel. Thus the list of free baggage multiplies so that 
all may be satisfied. Umbrellas, cameras and prayer rugs are all considered 
essential but the original description of a prayer rug in IATA tariff regula- 
tions turned out to be faulty, and the well-known “rug dealer” was afforded 
a very cheap method of transporting his wares until the slow process of 
amending a tariff caught up with him. 

As a result of the Civil Aeronautics Act, however, the American carriers, 
like TWA and Pan American, are not free to agree on matters of this kind 
with our foreign airline members. Under Section 412 of the Civil Aeronautics 
Act every American air carrier must file with the Board a copy of every 
agreement affecting air transportation with any other carrier and the Board 
has power to approve or disapprove any such agreement. Consequently, when 
uniform policy is adopted in IATA among all of the airlines of the world, 
with respect to fares or conditions of transportation or the form of tickets 
and way bills or free transportation or any other phase of operation, before 
an American carrier can be bound by it the agreement must be submitted 
to and acted upon by the Civil Aeronautics Board. Not only is this true 
because of the specific provision of the Civil Aeronautics Act but also because 
of the United States anti-trust laws. 

The Civil Aeronautics Act, however, does recognize the necessity for 
agreements among airlines, both in domestic and in international operations, 
which ordinarily would come within the proscriptions of the anti-trust laws. 
Accordingly, under Section 414 of the Act whenever the Board approves, by 
order, an agreement among airlines or an interlocking relationship among 
directors and officers, or approves a merger or other acquisition of control, 
the air carriers or persons involved are relieved from the penalties of the 
anti-trust laws to the extent necessary to enable them to do the things that 
are permitted by the order of approval. But for this provision it would be 
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impossible for the airlines legally to provide any substantial degree of 
uniformity in service, operations and charges. 


Incidentally, some of you may remember that it was necessary only a 
few years ago to pass the “Bullwinkle” amendment to the Interstate Com- 
merce Act so that the railroads in the United States could establish joint 
rates and through rates without being harrassed by the Department of 
Justice. 


The subject of liability for injury and damage to persons and property 
is always of interest to the legal profession. In the domestic field there is 
nothing which distinguishes those problems in airline operation from any 
other common carrier. In the international field the situation is quite differ- 
ent. I have been told that over the years the Committee on Aeronautics of 
this Association has taken a very active interest in two international treaties 
or conventions dealing with this subject. 


The first of these is the Warsaw Convention which was concluded on 
October 12, 1929 and to which the United States became a party in 1934. 
This convention regulates the liability of airlines for injury to passengers 
and damage to their baggage in international air transportation. In effect, 
it establishes a presumption of liability and in return therefore it limits the 
liability of the carrier for each passenger to 125,000 gold French francs— 
which in present-day U.S. Currency is approximately $8,300. Liability for 
damage to checked baggage is limited to 250 gold francs per kilogram and 
for articles carried by the passenger to 5,000 gold francs. 


To enjoy the benefits of the Warsaw Convention the airline passenger 
ticket and the way bill covering property must be in the form prescribed 
in the convention. Under the convention the parties may contract for a 
higher limit of liability. Moreover, the monetary limits of liability are not 
binding if the injury to persons or damage to property is caused by circum- 
stances considered to be the equivalent of wilful misconduct. 


The Warsaw Convention has had its supporters and opponents over the 
years. Among the airlines the opponents usually object to the provisions 
which amount to absolute liability, while others object to what they consider 
to be too low limits of monetary liability. I believe that these controversies 
will continue to occupy the interest of airlines, Bar Associations and other 
groups for a long time to come. 


After many years of discussion the so-called Rome Convention was signed 
on October 7, 1952 and at present there are approximately 20 signatories. 
While the United States has participated in the discussions over the years 
and was represented at the conference in Rome it did not sign the convention. 
The Rome Convention deals with the liability of air carriers for damage to 
persons and property on the ground caused by “aircraft in flight or by any 
person or thing falling therefrom.” This convention also establishes absolute 
liability and prescribes maximum limits of recovery based upon the gold 
French franc. In the case of loss of life or personal injury the maximum 
recovery is 500,000 francs, thus demonstrating the higher value placed on 
human life in the year 1952 as distinguished from the Warsaw Convention 
concluded in 1929. The Rome Convention also established overall limits of 
liability resulting from any one accident depending upon the weight of the 
aircraft involved. The United States failed to sign the Rome Convention 
mainly because of the objection of the American delegates to the principle 
of absolute liability and to what they considered to be low limits prescribed in 
the convention. 

Another international convention which could be of considerable benefit 
in the financing of the purchase of aircraft engaged in international opera- 
tions is the so-called “Convention on the International Recognition of Rights 
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in Aircraft” also known as the Geneva Convention. This was signed at 
Geneva in June, 1948. It provides a method of international recording of 
title to, and mortgages on aircraft, thus affording a protection to banks and 
other lending institutions and individuals who have provided financing for 
the purchase of aircraft engaged in international operations. 

This has been a very general discourse on some of the problems that we 
are faced with, both in this country and abroad, in operating an airline. 
The air transport business, I think you will agree, is beset with problems 
not only for counsel but for everyone connected with its management. New 
situations, usually troublesome, arise every day at home and abroad. Those 
associated with the industry have little time to call their own, during the 
day or at night. But with all the difficulties which we in air transportation 
face it remains a fascinating and challenging business. And while we may 
seem to grow old faster than the industry, one thing is true, we never 
get bored with our work! 
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INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 


INDIA-PAKISTAN DISPUTE SETTLED 


MICABLE settlement of a dispute between the Governments of India 
and Pakistan, which involved permission for Indian aircraft to fly a 
direct route between New Delhi, India, and Kabul, Afghanistan, was an- 
nounced in January. The agreement permits Indian civil aircraft to fly over 
Pakistani territory to Kabul without having to follow the lengthy detour 
which has been necessary. The detour was aggravated by the lack of aviation 
fuel in Afghanistan which obliged aircraft to carry sufficient fuel for the 
return journey. 

The Government of Pakistan originally refused to allow Indian civil 
aircraft to cross into Afghanistan directly from Pakistan. The Indian Gov- 
ernment brought the matter to the attention of the Council of ICAO in April, 
1952. Both nations are members of ICAO and the Council, after receiving 
detailed information from both Governments, encouraged them to continue 
direct negotiations. 

The Agreement opens two 20-mile wide corridors which Indian civil 
aircraft will follow from the airports to Lahore and Karachi, both in 
Pakistani territory to points in Afghanistan. The corridor on the route 
between Delhi and Kabul still requires some detour from the direct route, 
but it permits a much shorter and more direct flight than was previously 
allowed. The Government of Pakistan has also arranged for the export of 
sufficient aviation fuel to Afghanistan by overland routes through Pakistan 


to permit Indian aircraft to refuel there. 
_ SEVENTH SESSION OF ASSEMBLY 


The Seventh Session of the Assembly will be held in Brighton, England, 
commencing on June 16th. This will be a general session, the first since 1950, 
and it is expected to last from three to four weeks. The provisional agenda 
includes a report of the Council, an election of States to be represented on 
the Council and the reports by Commissions and Committees of the Assembly 
and action on the reports. 

On the agenda of the Executive Committee, are such subjects as the 
Discharge by Contracting States of financial obligations to the Organization, 
including: payment of contributions within the year due; contributions in 
arrears; and action to be taken when a State fails to discharge its financial 
obligations. Other subjects will be, Technical Assistance for Economic 
Development, Policy with respect to amendments to or revision of the Con- 
vention, and the Revised Constitution of the Legal Committee. 

The Technical Commission will discuss the program of future work in- 
cluding further development and implementation of International Standards, 
Recommended Practices and Procedures by States and the relationship of 
Annexes to Procedures for Air Navigation Services. The Commission will 
also examine the use of air navigation conferences and divisional meetings 
and the use, of standing committees and panels of experts to expedite the 
work. 

On the agenda of the Economic Commission, aside from a general review 
of the future program and of the working methods of the organization in 
the economic field, it is planned to examine prospects and methods for further 
international agreement on commercial rights in international air transport 
with respect to scheduled international air services and non-scheduled air 
transport operations and charges for airports and air navigation facilities. 
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The Administrative Commission will take up the 1954 Budget, review 
expenditures and accounts for 1952, consider the payments of assessments 
by States in the first quarter of the financial year and determine the appor- 
tionment of expenses among the Contracting States. 


LEGAL COMMITTEE TO MEET IN RIO DE JANEIRO 


The Council has accepted the invitation of the Brazilian government to 
hold the Ninth Session of the Legal Committee in Brazil. The main task of 
this Session, which will convene on August 25th, will be to study and revise 
the text of a draft convention prepared by a subcommittee of legal experts 
in Paris last January, which is intended to replace or amend the Warsaw 
Convention. 


LIBYA BECOMES ICAO MEMBER 


The United Kingdom of Libya became the 59th member nation on February 
28, 1953, thirty days after the deposit of its instrument of adherence. 


NORTH ATLANTIC OCEAN STATION MEETING 


Fourteen nations participating in the 1949 agreement on North Atlantic 
Ocean Weather Stations and six other countries whose airlines now fly or 
intend to fly across the North Atlantic in the near future have been invited 
to meet in Brighton, England on July 8 to extend the present agreement 
which maintains ten floating stations manned by 25 ships provided by six 
nations and aided by cash payments by eight others. The ocean station pro- 
gram is a part of the “Joint Support’”’ system. Cost of the program is dis- 
tributed among the participants on the basis of the amount of use each 
country’s airlines make of the facilities supplied. The following countries 
have been invited to attend: Belgium, Canada, Colombia, Cuba, Denmark, 
France, Iceland, Ireland, Israel, Italy, Mexico, Netherlands, Norway, Portu- 
gal, Spain, Sweden, Switzerland, United Kingdom, United States and 
Venezuela. Representatives of the United Nations and the World Meteor- 
ological Organization have also been invited. 


AIR NAVIGATION CONFERENCE 


Air navigation technicians representing 25 nations and four international 
organizations participated in a conference in Montreal that ended in March. 
Included in the conference’s work were the following: 

The conference devised a new and simplified version of in flight reporting 
which recognizes the present-day cockpit workloads, and permits plain 
language transmission without recourse to complex coding processes on 
the part of the pilot. 

Aids for approach and landing. The conference examined the problem 
of landing aircraft under poor visibility conditions with an acceptable degree 
of regularity and recommended certain improvements in the location and 
adjustment of elements of the instrument landing system. It also provided 
for a better coordination of the radio, radar and: visual aids which are used 
to enable pilots to land safely under bad weather conditions. 

The conference defined the air traffic control requirements for radar 
equipment, and discussed the technical aspects of surveillance radar and its 
associates secondary radar. 

With modern aids to instrument flight, there may be considerable differ- 
ence between the determination, at a point on the aerodrome, of visibility and 
the “slant visibility” which the pilot actually encounters in his shallow 
oblique approach to the aerodrome. The conference found it impossible to 
adopt a standardized technique to solve this problem at the present time, 
but held full discussions which are expected to be very helpful to States in 
working toward a solution. 
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Other actions of the Conference included further development of the ICAO 
Instrument-Approach-to-Land procedures, and agreements on a standard 
holding pattern for aircraft awaiting their turn to land. 


NEW DIRECTOR OF LEGAL BUREAU 


Shri P. K. Roy, formerly Deputy Secretary of State in the Indian Commu- 
nications Ministry, is the new Director of the ICAO Legal Bureau. Mr. Roy 
was educated at the Najbur University (India) and also in London where 
he was a barrister-at-law in the Middle Temple. He has held several judicial 
posts, first as a civil judge and afterwards as an Assistant Solicitor to the 
Government of India. 


SOUTHEAST ASIA AND SOUTH PACIFIC AIR NAVIGATION 


The regional meeting of ICAO in Melbourne, Australia developed a 
detailed plan to provide for the present and future development of air 
navigation along the international air routes of Southeast Asia and the 
South Pacific Ocean. The plan takes into account the introduction of new 
types of aircraft, particularly of jet transports in the area. 

Represented at the meeting were Australia, Burma, Canada, Ceylon, 
China, France, India, Indonesia, Netherlands, New Zealand, Pakistan, Thai- 
land, the United Kingdom and the United States; observers from the World 
Meteorological Organization, the Federal Aeronautique Internationale, the 
International Air Transport Association, and the International Federation of 
Air Line Transport Associations were also present. 

Included in the recommendations of the meeting are the following: 

Meteorology. Account was taken of the increasing tendency of modern 
aircraft, particularly of jets, to fly at high altitudes. The revised meteoro- 
logical plan recommends 530 observation posts for surface weather reporting 
four times daily, together with certain stations to make upper air observa- 
tions to a level of 55,000 feet (16,500 metres) ; 34 forecasting offices and 40 
secondary offices were also found necessary for the area. A proposal was 
also made for the development of a special technique to be used in tropical 
regions for forecasting upper air winds and weather. 

Communications. The meeting adopted a plan which would reorganize 
the existing aeronautical fixed telecommunications network; an interim plan 
for the aero mobile services which makes allowance for an increased use of 
radiotelephony rather than code was evolved. Arrangements were completed 
for the allocation of the new communications frequencies assigned by the 
International Telecommunications Union for aviation use, and a proposed 
timetable for their implementation was laid down. New flight information 
regions were recommended for the Cocos Islands, Biak and Taiwan, and 
existing Flight Information Region boundaries were adjusted to meet both 
the present and future needs of air travel and the requirements of the states 
which maintain the services. 

Aerodromes. The meeting found that lighting of aerodromes for night 
operations is now the rule rather than the exception in the area; ICAO’s 
newly-standardized high intensity approach lighting system to aid landings 
at night and in foggy weather was recommended for installation at nine 
aerodromes in the two regions; the aerodrome plans made at previous ICAO 
regional meetings were revised to meet the requirements of increased traffic, 
new routes and new aircraft types. 

Altimeter setting procedures. ICAQ’s standardized altimeter setting pro- 
cedures are recommended for adoption in the southern portion of the Pacific 
region; these procedures will now be in operation in most regions of the 
world. 

Proposals and suggestions made by the Melbourne air navigation meeting 
will now be studied by the permanent Air Navigation Commission in 
Montreal before being submitted to the Council for approval. 
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REPORT OF THE CHAIRMAN OF THE UNITED STATES DELE- 
GATION TO THE INTERNATIONAL CONFERENCE HELD AT 
ROME, ITALY, SEPTEMBER 9-OCTOBER 7, 1952—to adopt a Con- 
vention on damage caused by foreign aircraft to third parties on the 
surface. 


Background. This was a diplomatic conference, designated as the first 
international conference on private air law held under the auspices of the 
International Civil Aviation Organization. It was convened at Rome, Italy, 
on September 9, 1952, at the invitation of the Italian Government. Its pur- 
pose was to consider the preparation, adoption and opening for signature 
of a convention dealing with the subject of liability for damage caused by 
foreign aircraft to third persons on the surface. This subject had been the 
occasion of extensive work in the Legal Committee of ICAO! which resulted 
in preparation of a draft Convention at the Seventh Session of the Legal 
Committee in Mexico City, Mexico, January, 1951, which the Committee, 
at the conclusion of the Session, recommended to the Council of ICAO be 
dealt with as a final draft insofar as the Legal Committee was concerned.? 

Subsequent to the work of the Legal Committee at its Seventh Session, 
the Council of ICAO devoted substantial attention to certain economic and 
policy aspects of the draft Convention, particularly those relating to the 
limits of liability to be embodied in the Convention and to the insurance pro- 
visions to be included therein, and made a report, including certain recom- 
mendations with respect thereto, which was circulated to the States.* 

The Council determined to submit the draft Convention to a special 
diplomatic conference, with the expectation that such a conference would 
complete work thereon and would adopt and open it for signature, and with 
the hope that it would be signed by a substantial number of states. The 
Italian Government extended an invitation to hold such conference at Rome, 
Italy. This invitation was accepted, it being deemed particularly appropriate 
to hold the conference on this subpject in Rome inasmuch as the proposed 
Convention was expected to replace a convention on the same subject pre- 
pared at a diplomatic conference in Rome in 1933, generally known in avia- 
tion circles as the Rome Convention. 

Participation. All member states of ICAO were invited to participate 
in the Conference. In addition, certain other states, primarily those which 
were members of the United Nations, although not of ICAO, were likewise 
invited to participate. Representatives of international organizations hav- 
ing an interest in the subject matter of the Conference were likewise invited 
to attend as observers. 31 states and 6 international organizations were 
represented at the Conference. 28 of the states participated in the work 
thereof on a voting basis. The remaining three states and all of the organi- 
zations were observers, and as such participated in the deliberations on a 


non-voting basis. 

United States Delegation. The United States Delegation was composed 
of Emory T. Nunneley, Jr., General Counsel, C.A.B., Chairman; Richard 
Elwell, General Counsel, C.A.A.; H. Alberta Colclaser, Assistant Chief, Avia- 
tion Policy Staff, Department of State; G. Nathan Calkins, Jr., Chief, Inter- 


1 Previous occasions on which provisions of a draft Convention dealing with 
this subject have been considered included the following: Fourth Session of Legal 
Committee of ICAO, Montreal, Canada, 1949; Fifth Session of the Legal Com- 
mittee, Taormina, Italy, 1950 (for text, see 17 Jour. Air L. & Com. 194); Legal 
Commission, Fourth Session of Assembly of ICAO, Montreal, Canada, 1950; Sev- 
enth Session of the Legal Committee, Mexico City, Mexico, 1951. 

2 The Mexico City draft is reprinted in 18 Jour. Air L. & Com. 98 (1951). 

3ICAO Council, Fourteenth Session, DOC 7238, C/836, 20/12/51. See, 19 


Jour. Air L. & Com. 211 (1952). 
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national and Rules Division, Office of General Counsel, C.A.B., and Norman 
Seagrave, Civil Air Attache, Rome, Italy. In addition, Mr. Edward C. 
Sweeney, professional staff member of the Senate Committee on Interstate 
and Foreign Commerce, was accredited to the Delegation as an adviser. 
Mr. Seagrave, it may be noted, had previously participated extensively in the 
work of the Council of ICAO on this subject, having at that time been 
United States Alternate Representative on the Council. Mr. Sweeney in his 
capacity as adviser contributed valuable assistance to the work of the Dele- 
gation during a considerable portion of the Conference. 

The Chairman of the Delegation was given full powers by the President 
of the United States to sign any Convention on the subject matter before 
the Conference adopted by the Conference and opened for signature, if that 
appeared to be an appropriate course of action at the conclusion of the 
Conference. 

Organization of the Conference. The opening meeting of the Conference 
was held on September 9, 1952. At that meeting, after the adoption of the 
provisional agenda, the meeting proceeded to the election of the officers 
of the Conference. Professor Tomaso Perassi of Italy was elected President 
of the Conference. Thereafter, Mr. J. E. van der Meulen of the Nether- 
lands was elected first vice president, Dr. T. F. Reis of Brazil second vice 
president, and Justice E. Alten of Norway third vice president. A total 
of 43 plenary meetings of the Conference were held during the four weeks 
of its existence. As the work of the Conference progressed, there were 
appointed a number of committees and working groups to examine and 
report on specific subjects. 

Substantive Work of the Conference. The only subject matter which 
was before this Conference was the final preparation of a Convention deal- 
ing with questions of liability for damage caused by foreign aircraft to 
third persons on the surface, including the limits of such liability, the se- 
curity which could be required of aircraft operators to assure their financial 
responsibility to meet such liability, and the means available for enforcing 
such liability. The Conference devoted its entire attention to this subject 
matter over a period of four weeks and, as a consequence, evolved a conven- 
tion officially described as “Convention on damage caused by foreign aircraft 
to third persons on the surface,” which was adopted by the Conference and 
opened for signature on October 7, 1952.4 

There is attached hereto as an Annex a summary analysis of the pro- 
visions of the Convention. It is hoped that this summary will aid those not 
familiar with the subject matter in understanding the general purpose and 
scope of the Convention, and will be of aid and assistance in considering 
the position which the United States should take with respect to possible 
signing and ratification of the Convention. It should be emphasized that 
such analysis necessarily provides only a general outline of the Convention 
and is not intended by any means to be an exhaustive examination of the 
provisions of the Convention, or of all the detailed problems which they 
may present, nor does it purport to deal with the relation of such provisions 
to established legal concepts in the United States. 

Formal Status of the Convention. The Conference at its conclusion 
adopted the Convention and opened it for signature. The Convention pro- 
vides that it shall come into effect initially when five states have ratified 
the Convention, the effective date to be the ninetieth day after deposit 
with ICAO of the fifth such ratification. Thereafter, the Convention will 
come into force as to each state ratifying or adhering to it on the ninetieth 
day after deposit with ICAO of the instrument of ratification or adherence. 
The Convention remains open for signature by any state until it first comes 


4 The official text is printed in 19 Jour. Air L. & Com. 447 (1952). 
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into effect. Any signatory state may ratify the Convention. Any non- 
signatory state may become a party by adherence at any time. It is ex- 
pressly provided that no reservations to the Convention may be made. 

Fifteen states signed the Convention at the close of the Conference on 
October 7, 1952. In addition, three states have signed the Convention since 
the conclusion of the Conference.5 To date, however, no signatory state has 
ratified the Convention. 

The United States Delegation did not sign the Convention on behalf of 
the United States because it considered that the provisions thereof had so 
far departed from the basic concepts which the United States had sought 
to have embodied in the Convention as to require further careful considera- 
tion and study to determine whether such a step should be taken. 

It is not practicable to delineate in this report all of the many considera- 
tions which it is believed must be taken into account in determining whether 
on balance the United States should sign and ratify this Convention. Among 
the major considerations which led the Delegation to refrain from signing 
the Convention at the conclusion of the Conference, because it believed that 
there was a need for further careful study of the provisions of the Conven- 
tion, are the following: 

(1) The adoption of the principle of absolute liability of the 
operator for any damage caused by his aircraft, regardless of the 
existence of fault. Related to this is the extent of such liability 
for damage caused by noise or other disturbance accompanying 
passage of an aircraft without any physical contact. 

(2) The relatively low limits of liability provided, particularly 
with respect to large transport aircraft. The Convention contains 
a scale of limits starting at approximately $33,000 and increasing 
according to weight, but with the rate of increase becoming pro- 
gressively lower as the weight increases. Under this scale, the 
maximum liability for the largest plane in commercial operation 
today would be $800,000. 

(3) The provision of an individual limit of liability for injury 
or death of any one person of $33,000. 

(4) The imposition of absolute liability without any limit in 
the amount thereof (1) in cases of deliberate acts done with the 
intent to cause damage, including cases where such acts were those 
of a servant or agent acting in the course of his employment and 
within the scope of his authority, and (2) in cases where a person 
wrongfully takes and makes use of an aircraft without consent. 

(5) The provisions governing security for the operator’s lia- 
bility which incorporate the principle that the nation being over- 
flown, while entitled to require insurance or other security for an 
operator’s liability, is compelled to accept as sufficient evidence of 
the financial responsibility of an insurer the certificate of the 
nation of registry of the aircraft or of the nation of the domicile 
of the insurer as to such financial responsibility, and the related 
provisions necessarily required to provide for the administration 
of this system of certificates. 

(6) Inclusion in the Convention of the so-called “‘single forum” 
solution of the problem as to where actions for damages under the 
Convention can be brought under which any such actions can be 
brought only in the courts of the state where the damage occurred, 
except in certain limited circumstances where the parties agree 
upon a different forum, and of the related requirement that judg- 





‘ 5 bing states which have signed the Convention are listed in 19 Jour. Air L. & 
OM. 443. 
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ments rendered in the single forum be executed by the courts of 
other states, subject to specified exceptions. 

Before any further action on behalf of the United States in relation to 
this Convention is taken, it is believed necessary that there be a detailed 
analysis of its provisions, and consideration of the benefits that may be 
derived and the detriments that may be suffered from becoming a party 
thereto. Furthermore, it is recommended that prior to any conclusion being 
reached, all persons and groups whose interests may be affected should be 
given an appropriate opportunity to make their views and comments known. 
It is believed that the established procedures of the Air. Coordinating Com- 
mittee should be utilized to obtain such views and comments, to review 
the matter and to make appropriate recommendations to the Department of 
State. 

Final Act of Conference. At its conclusion, the Conference adopted a 
Final Act. There was attached to this Final Act recommended forms for 
the following documents: (1) certificate of insurance, (2) certificate of 
financial responsibility to be endorsed on or annexed to the certificate of 
insurance, (3) certificate of guarantee, (4) certificate of deposit, and (5) 
certificate of government guarantee. All of these certificates are referred 
to in Article 15 of the Convention. The Conference recommended these 
forms to the attention of the States, but the Convention itself contains no 
reference to these forms, and their use is entirely optional. 

The Conference also adopted a resolution recommending that ICAO in- 
struct its secretariat and the Legal Committee of ICAO to study a system of 
settlement of international private law disputes that may arise from the 
Convention adopted at Rome or from any other aviation convention. Sev- 
eral alternative proposals as to tribunals to which such disputes might be 
submitted were suggested in the resolution, with the recommendation that 
ICAO make an immediate inquiry of the states to ascertain objections 
that might exist in such states to any of the several systems for settlement 
of disputes under air law conventions thus suggested. This resolution, 
which is at most a preliminary step in the consideration of any such project, 
reflects a continued interest by a few states in an effort to establish an 
international tribunal for the hearing of disputes involving the construc- 
tion and application of international air law conventions. 


Emory T. NUNNELEY, Chairman 


SUMMARY ANALYSIS OF CONVENTION ON DAMAGE 
CAUSED BY FOREIGN AIRCRAFT TO THIRD PERSONS ON THE 
SURFACE—Annex to Delegation Report. 


The following is an attempt to analyze in a summary and preliminary 
fashion only the provisions of the Convention completed at the first inter- 
national Conference on private air law held under the auspices of I.C.A.O. 
in Rome, Italy. It does not purport to be exhaustive in its treatment of 
the provisions of the Convention, but rather is intended to serve only as a 
basis for general understanding of the nature of the provisions of the Con- 
vention, of the more significant problems which they pose, and as a possible 
guide to further exploration of these matters in more detail. Furthermore, 
it is limited to consideration of the provisions of the Convention itself and 
the problems which may be discerned to exist under those provisions. This 
summary does not undertake to set forth or evaluate the contentions for or 
against the validity or desirability of the provisions which have been in- 
corporated in the Convention, or to deal with questions of the relation of 
such provisions to established concepts of law in the United States. 





6 Printed in 19 Jour. Air L. & Com. 458. 
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In evaluating the provisions of this Convention it is, of course, impor- 
tant to bear in mind the fact that, being an international convention, the 
provisions thereof must be considered not only in light of the manner in 
which they are likely to be construed and applied in courts of the United 
States and courts of nations having a common law tradition, but also how 
they are likely to be construed and applied in the courts of other nations, 
particularly those having systems, concepts, and traditions of law different 
from those of the United States. In looking at this subject from the United 
States’ standpoint, it should be noted that if the United States were to be- 
come a party to the Convention, ordinarily the provisions of the Convention 
would be before courts in the United States for construction and application 
in those situations in which the persons suffering damage are residents in 
the United States and the aircraft causing the damage is a foreign aircraft. 
On the other hand, the liability of the operators of aircraft of United States 
registry will ordinarily be determined under the Convention by a court of 
the foreign country in which the damage occurred, which court will have the 
responsibility for construing and applying the provisions of the Convention 
in such case. 

Exclusive Nature of Remedies. This Convention undertakes to provide 
an exclusive system of liability and of limits of liability with respect to the 
matters which are covered by it. Thus, Article 9 of the Convention provides 
that neither the operator nor owner of an aircraft, nor their servants or 
agents, shall be liable for damage on the surface caused by an aircraft in 
flight or any person or thing falling therefrom otherwise than as expressly 
provided in the Convention. In other words, any cause of action to be 
asserted against the owner or operator of a foreign aircraft for damage on 
the surface caused by such aircraft, or anything falling therefrom, must 
be asserted in accordance with the terms of the Convention and where the 
Convention does not authorize recovery, no recovery is permitted. This is 
subject only to the exception that the remedies under the Convention are 
not exclusive as against any person who is guilty of a deliberate act or 
omission done with intent to cause damage. While the person so acting is 
subject to liability under the provisions of the Convention, if liability exists 
pursuant thereto, in such case the remedies provided by the Convention are 
not exclusive, and a person guilty of a deliberate act or omission done with 
intent to cause damage may also be held liable in accordance with provisions 
of national law outside of and differing from the Convention. 


Applicability. The Convention applies only to damage caused in the 
territory of one contracting state by aircraft registered in the territory 
of another contracting state. Accordingly, the Convention has application 
only where a foreign aircraft is involved in the incident causing the dam- 
age, and does not have application where damage is caused by a domestic 
aircraft, that is, an aircraft registered in the country on whose surface the 
damage is caused. Likewise, the Convention does not apply to another 
aircraft in flight, or to persons or property on board such an aircraft. The 
Convention does not apply, of course, to damage caused to passengers or 
property on board the aircraft causing the damage. 

Nature and Extent of Liability. The basic premise of the Convention 
is that it imposes absolute liability upon those who are by its terms made 
responsible for the operation of the aircraft. Liability is absolute in the 
sense that it exists irrespective of whether there was any fault on the part 
of the person made liable. Practically no defenses against liability are 
permitted. Essentially, the person responsible for putting an aircraft in 
the air is held liabile for the death or injury of any person on the surface 
or damage to any property on the surface which is caused by such aircraft 
while in flight, or by any person or thing falling from such an aircraft. 
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Liability for damage can exist under the Convention in the absence of any 
physical contact between the aircraft and the person or property on the 
surface. The Convention requires only that the person suffering damage 
prove the damage to have been caused by an airplane in flight. 

Liability is limited, however, by the provision that “there shall be no 
right to compensation if the damage is not a direct consequence of the 
incident giving rise thereto.” This is an evident effort to prevent the chain 
of causation from being extended to damage which is only an indirect or 
remote consequence of the incident asserted to have caused it. The diffi- 
culties and lack of uniformity to be anticipated in the application of this 
standard seem self-evident, particularly since the representatives of many 
countries indicated that difficulty would be encountered in applying this 
concept in the courts of their countries. 

It is also provided that there shall be no right to compensation “if the 
damage results from the mere fact of passage of the aircraft through the 
air space in conformity with existing air traffic regulations.” This pro- 
vision bars any recovery for damage resulting from the mere passage of 
an aircraft which is doing so in conformity with existing air traffic regula- 
tions. It will be at once evident that this provision poses a difficult prob- 
lem with respect to the status under the Convention of actions seeking 
recovery for damage due to noise and vibration accompanying the passage 
of aircraft. Thus it would appear that no recovery can be had for damage 
caused by noise normally and usually incident to the passage of an aircraft, 
if that aircraft were observing the existing air traffic regulations. On the 
other hand, if the aircraft were in any way violating the existing air traffic 
regulations at the time of its passage, there would be absolute liability for 
any damage which was the direct consequence of noise incident to its 
passage. It is evident that this provision poses questions concerning the 
existence of liability (1) where the passage is accompanied by unusual or 
abnormal noise or vibration, or (2) where the damage results from the ac- 
cumulated effect of the repeated passage of a number of aircraft, as, for 
example, in the vicinity of an airport, even though each passage is in con- 
formity with the air traffic rules and is otherwise normal. The Convention 
does not, of course, purport to deal with the question of injunctive relief 
against a nuisance created by the operation of aircraft. 

Further provision is made in Article 7 for liability in the case of dam- 
age on the surface resulting from a collision of two aircraft, or where two 
aircraft have interfered with each other in flight. In such case, each of the 
aircraft concerned is considered to have caused the damage, and the oper- 
ator of each aircraft is jointly and severally liable therefore to the person 
suffering the damage on the surface. Again this liability is imposed with- 
out regard to fault on the part of either operator. The Convention does 
not, of course, affect the rights of the operators as against each other, or 
for damage to any person or property on either plane. 

Defense Against Liability. Any person who would otherwise be liable 
under the Convention is relieved of such liability if damage is “the direct 
consequence of armed conflict or civil disturbance, or if such person has been 
deprived of the use of the aircraft by act of public authority.” Every effort 
during the Conference to enlarge the defenses thus afforded the person 
otherwise liable was defeated by a substantial margin. The Conference 
would not accept even a provision to relieve an operator of liability where 
the damage was the direct consequence of the deliberate act of a third 
person done with intent to cause damage which the operator could not rea- 
sonably have foreseen or prevented. This is illustrative of the single- 
mindedness with which the Conference adhered to the principle of absolute 





INTERNATIONAL 95 


liability, an attitude which was also illustrated in connection with other 
provisions of the Convention. 

Provision was, however, made for relieving the person otherwise liable 
from liability where the damage was caused solely by the negligence or 
wrongful act of the person injured, or his servants or agents. If the dam- 
age was contributed to by the negligence or other wrongful act of the per- 
son injured, or his servants or agents, the damage is to be reduced to the 
extent to which such negligence or wrongful act contributed thereto. Thus, 
where the person injured is partly at fault, there is an apportionment of 
fault as between the parties, and damages are assessed accordingly. The 
provision contemplates a determination of the total damage suffered by the 
person on the surface, of the extent to which the injured person’s negligence 
or other wrongful act contributed to such damage, and assessment of the 
difference against the aircraft operator, subject only to the provision that 
there shall be applied to the amount so determined applicable limits under 
the Convention, so that the operator’s liability will never exceed such limits. 

Persons Liable. Basically, liability under the Convention is assessed 
against the operator of an aircraft, who is defined in Article 2 as “the per- 
son who is making use of the aircraft at the time the damage was caused, 
provided that if control of the navigation of the aircraft was retained by 
the person from whom the right to make use of the aircraft was derived, 
whether directly or indirectly, that person shall be considered the opera- 
tor.” This definition, and the effort to clearly determine who was the 
operator of an aircraft in all circumstances, was one of the most difficult 
problems under the Convention. Doubtless this definition, as did any others 
offered, leaves some areas of uncertainty or marginal cases which can only 
be resolved by the application of the Convention over a substantial period 
of time. 

The person who is by definition the operator of an aircraft remains as 
such when the aircraft is being used by his servants or agents in the course 
of their employment, whether or not within the scope of their authority. 
Thus, whenever an employee is using an aircraft in the course of his em- 
ployment, the employer remains liable for damage on the surface caused 
by such aircraft because he remains the operator. The circumstances under 
which the servant or agent may also be liable are referred to below. 

The Convention provides that the registered owner of an aircraft is 
presumed to be the operator, and hence is liable as such unless in the pro- 
ceedings for the determination of his liability (1) he proves that some other 
person was in fact the operator and (2) to the extent that the legal pro- 
cedures in the court where the proceedings are pending permit, he takes 
appropriate measures to make such other person a party to the proceeding. 
It will be readily seen that this imposes a considerable responsibility on the 
registered owner where he is not the operator (as, for example, where he is 
the lessor under a long-term lease), placing on such owner the possible 
necessity of affirmative action in a foreign court if he is to avoid liability. 
However, where the registered owner does meet the prescribed burden of 
proof and takes the appropriate procedural steps, he is relieved of all lia- 
bility. 

In addition to the operator, in certain circumstances a person who by 
definition is not the operator is nevertheless jointly and severally liable with 
the operator. This occurs in the following situations: 

1. Where the person entitled to control the use of an aircraft has leased 
the aircraft or otherwise authorized another person to use the air- 
craft, but has not vested in him the exclusive right to use the aircraft 
for a period of more than 14 days, the former remains jointly 
and severally liable with the person actually using the aircraft at the 
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time the damage is caused. To illustrate, where a fixed base opera- 
tor rents a plane by the hour or the day, both the person renting the 
plane and the fixed base operator are jointly and severally liable for 
damage caused by such aircraft. Likewise, where an aircraft of one 
air carrier is operated over the route of another under an inter- 
change, since the exclusive use of the plane does not pass, both car- 
riers are jointly and severally liable. 


. Where the aircraft is used by another person without the consent 
of the person entitled to its navigational control, the latter is jointly 
and severally liable unless he is able to prove that he exercised due 
care to prevent such unauthorized use. Such liability may exist 
where the use without consent is by servants and agents of the per- 
son entitled to control. Thus, if a servant or agent uses a plane out- 
side the course of his employment, the principal, in order to escape 
liability, must show that he exercised due care to prevent such use. 


It should be noted that the person who uses an aircraft without consent 
of the person entitled to navigational control thereof, or the person who has 
a lease of less than 14 days or a right to use which is not exclusive, is not 
relieved of liability. Such person is liable as the operator for damage 
caused on the surface, and his liability is not affected by the existence or 
non-existence of liability on the part of the person entitled to navigational 
control. Where such liability does exist, it is joint and several. However, 
although perhaps not wholly certain, it appears that servants or agents 
are never liable under the Convention while acting in the course of their 
employment, since in such cases it is expressly provided that the principal 
shall be considered to be making use of the aircraft and hence by definition 
is the operator. 


Limits of Liability. The Convention provides that liability thereunder 
shall not exceed maximum limits determined by a scale! which starts at 
$33,000 for aircraft of less than 2,200 pounds gross weight, and increases 
with increasing weight, but with the rate of increase becoming progressively 
less in the higher weight brackets. There is no absolute maximum, but for 
an aircraft of 110,000 pounds gross weight the maximum liability is $700.- 
000, and for each pound over 110,000, the liability is increased nearly $7.00. 
There is attached hereto a graph which shows the scale provided by the 
Convention, and indicates the point of the scale at which transport aircraft 
generally in use are located. The maximum limits thus provided represent 
the total recovery which may be achieved by all claimants against each air- 
craft for each incident resulting in damage. These limits are removed in 
certain circumstances discussed below. 

In addition to the overall limit, there is also imposed a limit of $33,000 
for injury to or the death of any one person. 


Unlimited Liability. It is provided that in certain circumstances, lia- 
bility shall be unlimited. Thus, whenever the person damaged proves the 
damage was caused by a deliberate act or omission of the operator, his serv- 
ants or agents, done with intent to cause damage, the liability is unlimited, 
provided further that where the act or omission is that of a servant or agent, 
the person damaged must also prove that the servant or agent was acting 
in the course of his employment and within the scope of his authority in 
order to establish unlimited liability on the part of the principal. This is 
one of the crucial points in the Convention, for bearing in mind that the 
Convention imposes absolute liability, the circumstances under which un- 


1 Since the scale is in terms of kilograms and gold francs, the dollar figures 
stated are the closest approximation in round figures. See also footnote 1, 19 
Jour. Air L. & Com. 448. 
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limited liability will exist become very important. The Conference evi- 
denced much concern over how to provide for unlimited recovery in appro- 
priate circumstances where a corporation, which necessarily acted through 
its officers and employees, was the operator, without at the same time im- 
posing so difficult a test that offenses ‘against the public order” would 
nevertheless be protected by the limits of the Convention. Contentions that 
such matters should be dealt with by criminal sanctions were unavailing. 
The test provided puts the burden upon the claimant to prove that the serv- 
ant or agent acted in the course of his employment and within the scope of 
his authority. An effort to restrict unlimited liability to cases where the 
principal failed to prove that the servant or agent did not have express 
authority for the act or omission causing the damage was rejected, many 
representatives arguing that it would mean virtual assurance that unlimited 
liability could never be assessed against a corporation. 

Similarly, if a person both wrongfully takes and makes use of an air- 
craft without the consent of the person entitled to use it, the person so 
taking and using the aircraft is subject to unlimited liability. The contrast 
between the language thus used in Article 12(2) and that used in Article 4 
is worth noting, the emphasis here being on the wrongful taking as well as 
the unauthorized use. This provision, however, doubtless poses significant 
difficulties in interpretation and application. There were indications that 
some would contend that it should be construed to cover any “conversion” 
of the property by the user. The serious problem is under what circum- 
stances unlimited liability will be imposed in the case of unauthorized use 
of an aircraft by a person who originally acquired possession and use of the 
aircraft in a lawful and authorized manner. This is illustrated by the use 
of an aircraft by a lessee after the term of the lease has expired, or in a 
manner not authorized by the lease. Although there was no wrongful tak- 
ing of possession in the first instance in such a case, it is by no means clear 
that it will not be held that a technical taking occurred and that the user 
is subject to unlimited liability in what might be a valid dispute over the 
terms of a lease. 

Joint and Several Liability. No person is liable for more than the limits 
applicable to the aircraft in relation to which his liability arises, except, of 
course, in those circumstances in which unlimited liability exists. 

The person damaged by an incident in which only a single aircraft is 
involved cannot recover total compensation greater than the amount of the 
highest liability of any one person liable. Where two or more aircraft are 
involved in the incident causing damage, however, the person damaged can 
recover up to the aggregate of the limits applicable to all the aircraft in- 
volved in the incident, but no operator is liable for more than the limits 
applicable to his aircraft. 

Apportionment where losses exceeds limits of liability. One of the 
difficult problems in the Convention was the apportionment of the amount 
of compensation available where the losses exceeded the limits of liability. 
Some method of apportionment was essential. The solution included in the 
Convention provides that if all claims are for personal injury or death, or 
all are for damage to property, the claims established shall be reduced pro- 
portionately to bring the total down to the maximum limits. In no event, 
of course, can the liability for one person’s injury or death exceed $33,000. 
Presumably the individual limit of $33,000 is applied to any claims before 
determining whether the maximum limits would be exceeded and reduction 
proportionately is required. 

Where there are claims both with respect of loss of life or personal injury 
and damage to property, one half of the total amount available is appro- 
priated preferentially to meet claims in respect to loss of life and personal 
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injury. Where this is more than sufficient to meet the claims for death 
and personal injury, all of the unused total is then used to satisfy the claims 
for property damage. However, if the half preferentially appropriated is 
insufficient to meet claims for personal injury and death, such amount is 
distributed proportionately among the such claims concerned, and the other 
half of the total sum available is distributed proportionately among the 
claims for damage to property and the unsatisfied portion of the claims for 
death and personal injury. 


Security for Operators’ Liability. The Convention provides that any 
contracting state may require the operator of an aircraft registered in an- 
other state to be insured in respect of his liability for damage by means of 
insurance up to the limits provided in the Convention. The operator may 
be required to insure only his own liability, not that of anyone else who may 
be liable in respect of damage caused by such aircraft. The state overflown 
is not permitted to require that the liability of any person other than the 
operator shall be insured. Thus, in the case of a person renting a plane for 
less than 14 days, only the liability of the person using the plane can be 
required to be insured, not that of the lessor. 

The state overflown is required to accept the insurance as satisfactory if 
it conforms to the provisions of the Convention and if it has been effected 
by an insurer authorized to effect such insurance under the laws of the state 
where the aircraft is registered or of the state where the insurer has his 
residence or principal place of business, and whose financial responsibility 
has been verified by either of those states. The Convention does not pre- 
scribe what a state undertakes when it “verified” the financial responsibilty 
of an insurer, or what standards it shall employ in so doing. Any state 
overflown may refuse to accept as satisfactory insurance effected by an 
insurer who is not authorized for that purpose in a state party to the Con- 
vention. The purpose of this latter provision is to assure that the rights 
with respect to such insurance given by the provisions of the Convention, 
such as those with respect to available defenses and direct recourse against 
the insurer in certain circumstances, will be in effect with respect to the 
insurance in question. 

It is further provided that in any case where insurance has been re- 
quired by the state overflown, and a final judgment in that state has not 
been satisfied by payment in the currency of such state, any contracting 
state may thereafter refuse to accept the insurer as financially responsible 
until such payment, if demanded, has been made. Article 27 further pro- 
vides that every state will, as far as possible, facilitate payment of compen- 
sation in the currency of the state where the damage occurred. These pro- 
visions were intended to surmount the problem which is presented by ques- 
tions of restricted or blocked currencies, which could, of course, make in- 
surance written by an insurer in one country of little value in the country 
overflown. This problem is of obvious interest to the United States. It is 
believed these provisions afford considerable incentive towards payment in 
currency of the country where the damage occurred. 

The state overflown may require an aircraft to carry a certificate issued 
by the insurer certifying that insurance has been effected in accordance with 
the provisions of the Convention, and also a certificate or endorsement by 
the appropriate authority in the state where the aircraft is registered or in 
the state where the insurer has his residence or principal place of business 
certifying the financial responsibility of the insurer. Instead of carrying 
the certificate, it can be filed either in the state overflown or with ICAO in 
advance of the flight. The phrase “appropriate authority in the state” is 
defined to include the appropriate authority in the highest political sub- 
division thereof which regulates the conduct of business by the insurer. 
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This latter provision was included for the specific purpose of enabling the 
certificate requirement to be met in the United States and a few other 
nations where insurance is not regulated by the federal government, by a 
certificate issued by the state governments. 

Where the state overflown has reasonable grounds for doubting the 
financial responsibility of an insurer, that state may request additional evi- 
dence of financial responsibility. If any question arises as to the adequacy 
of the evidence, the dispute affecting the states concerned shall, at the re- 
quest of one of the states, be submitted to an arbitral tribunal which shall 
be either the Council of ICAO or a person or body mutually agreed upon 
by the parties. However, until this tribunal has given its decision, the 
insurance in question is required to be considered provisionally valid by 
the state overflown. No provision is made as to the time within which 
arbitration must be commenced or completed. Nor is it made clear whether, 
in the event of the failure of the parties to agree upon another person or 
body, the Council of the ICAO automatically becomes the arbitral tribunal. 
With these matters left unsettled, it seems evident that the provision for 
arbitration affords little opportunity for the state overflown to assert effec- 
tively any doubts it may have with respect to the financial responsibility 
of a given insurer. 


Defenses of the Insurer. The insurer is entitled to assert only certain 
defenses. He is entitled to assert the defenses available to the operator 
(the limited nature of these has already been indicated), the defense of 
forgery and the following: 

(a) That the damage occurred after the security ceased to be 

effective. 

(b) That the damage occurred outside the territorial limits provided 

for by the security, unless the flight outside of such limits was 
caused by force majeure, assistance justified by the circum- 
stances, or an error in piloting, operation, or navigation. 

In certain circumstances, insurance is required to be continued in effect 
beyond the time when it would otherwise have been terminated. Insurance 
is automatically required to be continued in force if it expires during a flight 
until the next landing specified in the flight plan. If it ceases to be effective 
for any reason other than the expiration of its term or a change of opera- 
tor, it is continued in effect for 15 days after notification to the appropriate 
authority of the state which certified the insurer’s financial responsibility, 
or until effective withdrawal of the certificate of the insurer has been ac- 
complished, whichever is earlier. 

Where a certificate of insurance has been issued and the operator insured 
is changed during the term, the insurance is made applicable to the liability 
of the new operator, unless he is an unlawful user, for a period of 15 days 
from the time when the insurer notifies the appropriate authority of the 
state where the certificate was issued, or until the effective withdrawal of 
the certificate of the insurer, whichever is shorter. 

The state which has issued or endorsed a certificate, having received 
notice of termination of the insurance from the insurer, is to notify other 
interested contracting states thereof as soon as possible. However, there 
is no specific time limit within which the states are required to give such 
notification. The only state which the insurer is required to notify to start 
the 15-day period running is the state which certified the insurer’s financial 
responsibility. This may not even be the state of registry of the aircraft. 
Thus, the 15-day period during which the insurance is continued in effect 
may run before the state overflown is notified that the insurance has been 
terminated. It has no way of protecting itself against this possibility, but 
must rely on the prompt performance by the certifying state of its duty to 
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notify other states. Whether an insurer, by giving notice directly to a 
state other than the certifying state, can accomplish effective withdrawal 
of the insurance is not clear. 

The Convention provides that nothing in it shall prejudice any right of 
direct action which the person suffering damage may have under the law 
governing the contract of insurance, and that in addition such person shal! 
have a direct action against the insurer where the insurance is continued 
in force by the provisions of the Convention as discussed above and in event 
of the bankruptcy of the operator. 

The Convention permits the furnishing of certain other types of security 
in lieu of insurance. These are (1) a cash deposit in a depository main- 
tained by the contracting state where the aircraft is registered, or (2) a 
guarantee by a bank authorized to do so by the contracting state where the 
aircraft is registered and whose financial responsibility has been verified 
by that state, or (3) a guarantee given by the contracting state where the 
aircraft is registered, if that state undertakes that it will not claim im- 
munity from suit in respect of that guarantee. 

While it was not thought that these types of security would be often 
used, they were deemed to be necessary by some states in order to meet 
unusual or exceptional circumstances. Where such security is furnished, it 
is required to be specifically and preferentially assigned to the payment of 
claims under the Convention. It is required to be in an amount equal to the 
limit applicable to the two aircraft operated by the operator having the 
highest limits of liability under the Convention. Furthermore, as soon as 
a notice of claim has been given to the operator, the amount of the security 
is required to be increased to total the amount of security otherwise re- 
quired, plus the amount of the claim up to the applicable limits of liability. 
Many of the provisions relating to insurance are equally applicable to other 
forms of security. They will not be repeated here. 


Jurisdiction. The Convention provides that actions to enforce liability 
under the Convention may be brought only before courts of the contracting 
state in which the damage occurred, except that by agreement between any 
one or more of the complainants and any one or more of the defendants, 
such claimants may bring an action before the courts of any other contract- 
ing state. No such proceeding can prejudice in any way the rights of per- 
sons who bring action in the state where the damage occurred. In other 
words, where a defendant agrees that an action may be brought in the 
courts of a state other than that where the damage occurred, such defend- 
ant must take the risk that in any action brought in the state where the 
damage occurred recovery will reach the limits of liability under the Con- 
vention. He cannot assert the existence of the other action, or any judg- 
ment therein, to defeat liability up to the full limits under the Convention 
in any action in the courts of the state where the damage did occur. Even 
where only one person was injured, he is limited to bringing suit in the 
courts of the state where the damage occurred, unless both he and the 
operator can agree otherwise. Even though it be clearly evident that the 
claims asserted do not exceed the limits of liability of the operator, the 
forum cannot be changed without the consent of the parties. 

Provision is made for taking appropriate measures to give the defend- 
ant and any other interested parties notice and a fair and adequate oppor- 
tunity to defend. Each contracting state shall so far as possible insure that 
all actions arising from a single incident are consolidated for disposal in a 
single proceeding before the same court. That procedural difficulties may 
be encountered in achieving this objective seems self-evident. It would 
appear particularly to pose a problem for the United States. It was in 
recognition of the difficulties which might be encountered by various states 
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in fully implementing this undertaking that states agreed to do it “so far 
as possible.” 


Execution of Foreign Judgments. The Convention provides that a final 
judgment, which is pronounced by a court competent in conformity with the 
Convention, shall be enforceable upon compliance with the formalities pre- 
scribed by the laws of the contracting state where execution is applied for, 
and that execution may be sought (a) in the contracting state where the 
judgment debtor has his residence or principal place of business or (b) if 
the assets available in that state and in the state where the judgment was 
pronounced are insufficient, in any other contracting state where the judg- 
ment debtor has assets. Thus, where a competent court in the state where 
the damage occurred has rendered a final judgment, the courts of the con- 
tracting state where the judgment debtor has his residence or principal 
place of business, or, in the appropriate circumstances, the courts of any 
other contracting state, are required to execute such judgment. 

However, the duty to execute a foreign judgment is subject to important 
exceptions. The court to which application for execution is made may re- 
fuse execution upon a number of grounds which go far towards preserving 
the right of such court to assure itself that the judgment was fairly obtained 
and is properly enforceable. In addition to certain specified grounds, exe- 
cution may be refused if the judgment concerned is contrary to the public 
policy of the state in which execution is requested. 

The Convention provides that a claimant may bring a new action in the 
courts of any state in which execution of a judgment obtained in another 
contracting state has been refused. 

In such new action, the old judgment is a defense only to the extent it 
has been satisfied, and the old judgment ceases to be enforceable as soon 
as the new action is instituted. 

Where a judgment is enforceable under the Convention, the payment 
of costs recoverable under the judgment is likewise enforceable, provided 
that the court applied to for execution may limit the amount of such costs 
to a sum equal to ten per cent of the amount for which the judgment is 
rendered enforceable. The costs allowed are in addition to the limits of 
liability prescribed by the Convention. 


Period of Limitation. Actions under the Convention must be brought 
within two years from the date of the incident causing the damage, but 
such period may be suspended or interrupted in accordance with the law 
of the court trying the action for an additional period of one year. The 
right to action is extinguished upon the expiration of three years from the 
date of the incident which caused the damage. However, if a claimant has 
not brought an action thereon or given notice of his claim to the operator 
within six months of the incident, such claimant is entitled to compensation 
only out of the amount for which the operator remains liable after all claims 
made within the six months have been met in full. The establishment of 
this six months provision was designed to aid in permitting the operator 
or his insurer to settle claims without being compelled to wait out a full 
two-year period. 














JUDICIAL AND REGULATORY DECISIONS 


COMMERCIAL AIR CARRIER LIABILITY AND THE 
THEORIES OF TORT LAW 


ECAUSE of the air industry’s excellent safety program, the percentage 

of accidents in flight has decreased. Nevertheless, the expansion of air 
service has resulted in a greater number of accidents, and in increasing liti- 
gation. Hence, the entire problem of the liability of aircraft owners and 
operators to persons and property on the ground on the one hand, and to 
their passengers on the other hand, is receiving renewed attention. It is 
the purpose of this paper to examine the various theories of tort law which 
the courts apply in this situation. 


PERSONS AND PROPERTY UPON THE GROUND 


Two standards have been applied to the problem of liability to the owner 
or occupier of property on the ground for injury resulting from a crash. 
The majority of the courts follow the rule of absolute liability under which 
the person injured or damaged is allowed to recover regardless of any 
questions of negligence except his own, but with the defenses of “Act of 
God” or “Vis Major” available.1 However, other courts base the imposition 
of liability on the ordinary rules of negligence and proximate cause applica- 
ble to torts on land.? 


Absolute Liability 


Imposition of absolute liability has led the courts to utilize several tort 
doctrines: (1) Trespass, (2) Nuisance and (3) Dangerous Activity. 

Trespass: If the court feels that the imposition of strict liability in the 
instance of a crashing airplane accomplishes justice, then it has at hand 
abundant legal analogies from the trespass field as convincing and controlling 
authorities, regardless of the absence of negligence. 

The fact that the law of trespass was clearly molded long before air 
travel became an accepted means of transportation probably explains much 
of the confusion which appears with respect to its application to aircraft 
cases. If the maxim, cujus est solum ejus est usque ad coelum’ were strictly 
adhered to air service would be drastically limited since it would be im- 
possible to make a flight without committing a great number of trespasses. 
The American Law Institute has taken the position that “any flight above 
land ... is a technical trespass” but that such trespass is privileged “so 
long as it is performed at a reasonable height.’”’4 Apparently it is well settled 
that there can be no liability in the absence of fault for flights of aircraft 
over a man’s land as long as no actual damages have been caused.5 One 
reason for the development of this idea is the necessity of airport develop- 
ment. The courts have recognized the right of pilots to fly low over private 
property when approaching an airport.* However, strict liability ensues for 





1 Rochester Gas and Electric Corp. v. Dunlop, 266 N.Y. Supp. 469, 148 Misc. 
849 (1933) ; RESTATEMENT, TorRTS §520, comment b (1934). For a general state- 
ment of the Absolute Liability Doctrine in the absence of fault see PROSSER, 
Torts §56 (1941). Also see UNIFORM AERONAUTIC AcT II, UNIFORM LAWS ANN. 
5 (1938). (Adopted in twenty states). 

2 Kadyzak v. O’Brien, 1941 U.S. AvR. 8 (W.D.Pa. 1941); Sollak v. State of 
New York, (1929 U.S. AvR. 42 (N.Y. Ct. Cl. 1927). 

3 This latin phrase is literally taken to mean that a man owns the air space 
above his land to an indefinite height. 

4 RESTATEMENT, TORTS §150, 165 and 194 (1934); Smith v. New England 
Aircraft Corp., 270 Mass. 511, 170 N.E. 385 (1930); UNIFORM AERONAUTIC ACT 
II, UNrrormM LAws ANN. §3 and 4 (1938). 

5 Smith v. New England Aircraft Corp., supra note 4; Thrasher v. City of 
Atlanta, 178 Ga. 514, 173 S.E. 817 (1934). 

6 Smith v. New England Aircraft Corp., supra note 4. 
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any damage caused by physical contact. In Rochester Gas and Electric Co. v. 
Dunlop? the court expressed disapproval of the literal application of the 
ad coelum maxim but held that an aviator was liable in trespass for damage 
when his plane crashed into the transmission tower of the plaintiff, although 
there had been no negligence. Further, the court stated that such trespass 
was not excusable as an accident because the risk that even a properly 
equipped and well handled plane may damage private property must be borne 
by one who takes the machine aloft.® 

Nuisance: The nuisance doctrine is never invoked in the case of a crash- 
ing plane resulting in damage. Its significance lies in the field of injunctions 
against flight either for disturbance of enjoyment or impairment of the 
value of land.® Therefore, this paper will not deal with the nuisance doctrine. 

Dangerous Activity: The courts have justified the imposition of strict 
liability on the basis of the one-sidedness of the risk of the activity. The 
aviator is a continual danger to the land owner, while the latter does not 
usually endanger the activity of the former.!® Strict liability should be 
administered without reference to the youth of the industry. Such liability 
has been imposed in Europe without disastrous results.1! Since its adoption 
by the Rome convention this standard also applies to carriers of a ratifying 
country when a crash occurs in the territory of another ratifying nation.!2 

Of great import is the fact that most of the benefits of aeronautics (as 
between owner and third person on the ground) accrue directly to those 
engaged in the industry. With this apparent one-sidedness of benefits there 
should be no question as to who ought to pay the bills for injury or damage.}8 
The purchase of adequate insurance, whose costs will ultimately be borne 
by passengers and shippers who utilize the aircraft service, is the answer 
to the owner’s increased cost of operation resulting from the imposition of 





7 Rochester Gas and Electric Co. v. Dunlop, supra note 1. 
8 Strother v. Pacific Gas and Electric Co., 94 Cal.2d 858, 211 P.2d 624 (1949) ; 
Capital Airways Ince. v. Indianapolis Power and Light Co., 215 Ind. 462, 18 N.E.2d 
776 (1939): RESTATEMENT, TORTS §150, 165 and 194 (1934). 

9 Sweetland v. Curtiss Airports Corp., 55 F.2d 201 (1932) U.S. Av.R. 21 
(6th Cir. 1931), modifying 41 F.2d 929 (1930) (Airplanes from nearby airport 
were flying over tract of land on which Sweetland and Associates had and were 
constructing residences. They sought injunction because the construction of a 
proposed airport plus the planes flying overhead would depreciate the value of 
their property. Held defendants have right to build airport, but not where it 
interferes with enjoyment of property. Here the noise and lights would prevent 
normal enjoyment.) 

10 Vold, West and Wolf, Aircraft Operator’s Liability for Passenger Injury 
and Ground Damage, 13 NEB. L. BULL. 373 at 381 (1935): “The ground occupier 
is constantly in danger of the airplane’s crash; the only one whose activity can 
possibly get out of hand in this situation is the operator of the aircraft. When the 
inherent susceptibility of the plane to elemental disturbances or to mechanical 
imperfections causes it to obey the law of gravity, damage to persons or property 
on the ground is inevitable. In view of the completely one-sided situation existing 
from the moment the aeronaut leaves the ground, the case is an A Fortiori one for 
the imposition of strict liability.” 

, — F. H., Aviation Under the Common Law, 48 Harv. L. REv. 216 
(1934). 

12 The official English text of the Convention On Damage Caused By Foreign 
Aircraft To Third Parties On The Surface, signed at Rome on October 7, 1952, 
19 J. Air L. 447 ff. (1953). 

13 Vold, West and Wolf, supra note 10, at 382: “The aeronaut flies over the 
land of the ground owner without permission from him. He is not in the position 
of the railroad which may have paid adjoining landowners an exhorbitant price 
for the use of the right of way. He is not in the position of the motorist who uses 
the road constructed for the benefit of the property owner as well as the motorist 
and which adds materially to the value of the adjoining property.” The aircraft 
owner, in effect, has his cake and eats it also. He receives all the benefits and 
gives nothing in exchange. 
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strict liability. In the end, those who demand and benefit from the speedier 
transportation pay for any loss occasioned by its use.!# 


Negligence 


The justification for placing aircraft in the category of extra hazardous 
instrumentalities with the resulting imposition of strict liability is still 
disputed. The following arguments are made for the application of the 
normal rules applicable to torts on land. First, airplanes are not to be branded 
as extra hazardous instrumentalities.!5 Second, the inability of a person on 
the ground to escape injury from a falling airplane differs only in degree 
from the inability of a pedestrian to avoid injury from an uncontrolled 
automobile.'® 

It seems, however, that the great weight of authority is against these 
arguments. The Restatement of Torts takes the position that aviation in 
its present state of development is ultra-hazardous because even the best 
constructed and maintained airplane is so incapable of complete control that 
flying creates a risk that the plane even though carefully constructed, main- 
tained and operated, may crash “to the injury of persons, structures and 
chattels on the land over which the flight is made.”!7 Moreover, the fact that 
airplane crashes can and do occur in such remote areas presents the problem 
of accessibility and availability of fresh evidence to prove negligence.'§ 

Recently, the absolute liability theory has been challenged by those who 
would substitute the doctrine of res ipsa loquitur.19 The challengers insist 
that the application of this theory to these cases eliminates the need for the 
strict liability theory. They argue that a resort to the doctrine of res ipsa 
loquitur eliminates the objection that failure to invoke the rule of absolute 
liability burdens the injured party with the practical impossibility of estab- 
lishing the cause of the accident. It is further argued that the adoption of 
res ipsa will allow the defendant an opportunity to present an explanation. 
Yet, in the cases where res ipsa loquitur has been applied, the airline com- 
panies contest its application on the ground that the crash of aircraft is not 
so unusual as to raise a presumption of negligence, thereby demonstrating 
the advisability of strict liability. 

Accordingly, the Restatement of Torts bases its position as to liability 
on the extra-hazardous character of aviation.*° It seems apparent that avia- 
tion presents a unique situation from the standpoint of one-sidedness or risk, 
ability to minimize risk, one-sidedness of benefits, and the ability to dis- 
tribute the loss with the least social hardship. It should be the function of 
the courts and legislatures to apportion reasonably and equitably the loss 
which at the outset falls upon the person (ground occupier) least able to pay 
that loss, and who stands in the relation of the innocent victim of injury 
occasioned by the activity of another for whose benefit the activity is carried 
on. Under these circumstances, it seems necessary to continue to apply the 
absolute liability theory rather than the negligence theory. 





14 COHEN, LAW AND THE SOCIAL ORDER fer! eens 341 of the Standing 
Committee on Aeronautical Law of the A.B.A. (1952): 
1. Bill H.R. 7270 introduced into House of Representatives which would 
amend the C.A. Act so as to provide for assurance as to financial responsibility 
of aircraft owners. No action has as yet been taken on H.R. 7270. 
2. Model Act (concerning financial responsibility for injury to aircraft) 
—completed and awaiting final draft after criticism from those concerned. 
15 Herrick, Olsen and Interstate Air Service, Inc. v. Curtiss Flying Service, 
Inc. and Barnes (1932), U.S. AvR. 110. 
16Goldin, Res Ipsa Loquitur in Aviation Law, 18 So. Cauir. L. REV. 123 (1945). 
17 RESTATEMENT, TORTS §165, comment c, illustration 8 (1934); Vold, West 
and Wolf, supra note 10; Rochester Gas and Electric v. Dunlop, supra note 1. 
18 Hassman v. Pacific Alaska Air Express, 100 F. Supp. 1 (D. Alaska 1952). 
19 Goldin, supra note 16, at 127. 
20 RESTATEMENT, TORTS §165, comment ec, illustration 8 (1934). 
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PASSENGERS 


The law as to liability of aircraft owners to their passengers is fairly 
well settled and appears to be satisfactory. Four factors are involved in 
defining the liability of the aircraft owner to his passengers injured during 
flight: First, determination of the carrier’s classification as a common 
carrier; second, the degree of care due passengers; third, the burden of proof 
in accidents; and, fourth, risk that the passengers assume. 

Determination of Carrier’s Classification as a Common Carrier: A dis- 
cussion of the liability of private carriers will not be considered here because 
private plane crashes result in little of the litigation involved in this section. 
It is, however, appropriate to note that liability of the private aircraft owner 
is determined in substantially the same manner as that of an owner of an 
automobile in which there is a guest, in that the owner’s degree of care is 
not as great and more care is required by the passenger. 


Rejected as untenable is the contention that the novelty of the airplane 
or the youth of the industry should exclude it from the category of common 
carriers even if it holds itself out to serve the public for hire.?! It is quite 
clear that the manner in which aircraft is used determines whether the oper- 
ators are to be classified as common carriers or carriers of the private classi- 
fication. 

The status of an air carrier as a common carrier is tested by the same 
criteria as are applied to trains, boats and buses, etc. In Casteel v. American 
Airways, Inc.,22 the court applied the general definition of a common carrier 
in testing the status of an operator of an aircraft—that of the holding out 
to serve the general public for hire up to the limit of its facilities with only 
the well recognized reservations with respect to capacity and extent of serv- 
ice. Likewise, when the airplane companies solicit the patronage of the travel- 
ing public, advertise their services, schedules and routes, announce rates of 
fares and otherwise call the attention of the public to their services and 
charges they have been held by the courts to be common carriers.2% 


Fixed rates and schedules, however, are not a necessary criteria of com- 
mon carrier status.*4 The courts have also held that the operation of an air- 
plane for sight-seeing?® and circular service (returning to the point of de- 
parture without landing en route)2* places the operator in the common 
carrier class with consequent liability for negligence. An operator of air 
transportation may refuse prospective passengers who are objectionable 
because of improper conduct, drunkenness or noisiness?? or because of sick- 





21 Casteel v. American Airwavs, Inc., 261 Ky. 818, 88 S.W.2d 976 (1935); 
Curtiss-Wright Flying Service v. Glose, 66 F.2d 710 (1933), cert. denied, 290 U.S. 
696 (1933); Smith v. O’Donnell, 189 Cal. 321, 5 P.2d 690 (1981), aff’d., 215 Cal. 
714, 12 P.2d (1932); North American Accident Insurance Co. v. Pitts, 213 Ala. 
a? aoe So. 21 (1925); Harriman, Carriage of Passengers by Air, 1 J. AIR L. 
33 (1930). 

22 261 Ky. 818, 88 S.W.2d 976 (1935). 

23 Herrick, Olsen and Interstate Air Service, Inc. v. Curtiss Flying Service, 
Inc. and Barnes, supra note 15. 

*4 McCusker v. Curtiss-Wright Flying Service, 269 Ill. App. 502, (1933) U.S. 
AvR. 105. (Where airplane operating company offered to transport passengers 
to any destination, but did not operate over fixed routes or upon set schedules 
and based its rates not upon a point to point basis but upon a mileage basis. Held 
liable as a common carrier for the death of a passenger resulting from the negli- 
gent operation of the aircraft.) 
nila Ziser v. Colonial Western Airways, Inc., 10 N.J. Mise. 1118, 162 Atl. 591 

9 t ). 

26 Smith v. O’Donnell, 5 P.2d 690, aff’d., 215 Cal. 714, 12 P.2d 933 (1932), 
(1932) U.S. Av. R. 145. 

27 Ziser v. Colonial Western Airways, supra note 25; State of Maryland 
ex rel. Beall v. McCleod, (1932) U.S. Av. R. 94. 
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ness*8 or weather conditions2® without altering its status from that of a 
common carrier to that of a private carrier. On the other hand, the Illinois 
courts have held that an operator of a flight service who sets a minimum 
and maximum on the number of passengers carried, who worked at his own 
pleasure and who accepted only white passengers, was not a common carrier, 
but rather that he fell under the classification of a private carrier.®° 


The Degree of Care Due Passengers: The air common carrier is charged 
with the highest degree of care in the safeguarding of its passengers, con- 
sistent with the practical operation of the plane.3! However, while this state- 
ment is the generally accepted rule, the courts have declined to go one step 
further and have held that common carriers are not required “to exercise 
all the care, skill and diligence of which the human mind can conceive, nor 
such as will free the transportation of passengers from all possible perils.”’32 
Thus, in the absence of negligence during a crash in a fog an airline company 
was held not liable and the passenger was held to have assumed “‘all the usual 
and ordinary perils incident to airplane travel that exist over and above the 
dangers against which the common carrier is under a legal responsibility to 
guard.”33 Pilots are agents of a common carrier and as such are required to 
guard against predictable conditions that may or do occur. Pilots are not 
charged with responsibility if accidents are caused by gusts of wind, sudden 
snow squalls, fogs, rain or similar unforseen conditions, unless the pilot has 
been negligent in assuming that such conditions were not to be encountered.*4 
Perhaps, the best summation of the degree of care required of the common 
carrier is found in the trial court’s instructions to the jury in Seaman v. 
Curtiss Flying Service, Inc. :*5 


“In an airplane accident the limitation of responsibility may 
be said to consist of a plane in good mechanical condition, handled 


by a careful pilot, maneuvered in a careful way under conditions 
that, so far as can be forseen, are normal, or such as may be forseen 
and overcome by the use of ordinary skill, such as unfavorable 
weather conditions so that the ordinary pilot could observe them 
as such.” 


The Burden of Proof in Accidents: The law requires the party alleging 
the existence of a fact as the basis or reason for the accident to bear the 
burden of establishing it by proof. The basis of the plaintiff’s cause of action 
igs the carrier’s (defendant’s) negligence and the burden of proving that 
negligence and the causal relationship of the negligence to the injury rests 
upon the plaintiff.3¢ 


An exception to this general rule is the doctrine of res ipsa loquitur: 


“Whenever a thing which produced an injury is shown to have 
been under the exclusive control and management of the defendant, 





28 Casteel v. American Airways, Inc., supra note 21. 

29 Law v. Transcontinental Air Transport, Inc., (E.D.Pa. 1931) (not officially 
reported). 

30 Bird, Adm. v. Lauer, 272 Ill. App. 522 (1933), (1934) U.S. Av. R. 188. 

81 See trial court’s instructions in Foot v. Northwest Airways, Inc., (1931) 
U.S. Av. R. 66; McCusker v. Curtiss-Wright Flying Service, Inc., 269 Ill. App. 502 
(1933); Wilson v. Colonial Air Transport, Inc., 278 Mass. 420, 180 N.E. 212 
(1932) ; Law v. Transcontinental Air Transport, Inc., supra note 29. 

32 Allison, Adm. v. Standard Air Lines, Inc., (1930) U.S. Av. R. 292, (S.D. 
Cal. 1930), aff’d. 65 F.2d 668 (9th Cir. 1933). 

33 Allison, Adm. v. Standard Air Lines, Inc., supra note 32. 

34 See trial court’s instructions in Law v. Transcontinental Air Transport, 
supra note 29. 

35 (1929) U.S. Av. R. 48, rev’d. on other grounds, 231 App. Div. 837, 247 
N.Y.Supp. 251 (1931). 

36 Stoll v. Curtiss Flying Service (1930) U.S. Av. R. 148, aff’d. without 
opinion, 236 App. Div. 664, 257 N.Y.Supp. 1010 (1932); Allison, Adm. v. Standard 
Airlines, Inc., supra note 32. 
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the occurrence is such as in the ordinary course of events does not 
happen if due care had been exercised and in the absence of a show- 
ing of contributory negligence, the fact of the injury itself will be 
deemed to afford sufficient evidence to support a recovery by the 
plaintiff, in the absence of any explanation by the defendant tending 
to show that the injury was not due to his want of care. . . .”’37 


The presumption of negligence is, of course, a rebuttable presumption.3% 
It purports merely that the plaintiff has made out a prima facie case which 
entitles him to a favorable finding unless the defendant introduces evidence 
to meet and offset its effect. Where all the facts attending the injury are 
disclosed by the evidence, and nothing is left to inference, no presumption 
can be indulged in and the doctrine of res ipsa loquitur has no application.39 
The rule is applied only where the direct cause of accident was within the 
sole control of the airline or its agents.4° The doctrine does not apply if there 
is any other reasonable or probable cause from which it might be inferred 
that there was no negligence at all.4! But, it has been held that where an 
accident to a plane occurs and there is no evidence as to what took place, if 
the accident cannot reasonably be accounted for except on the basis of 
negligence, the defendant must present an explanation consistent with the 
exercise of due care on his part.4? The doctrine has a somewhat limited ap- 
plication, making it a last resort for the relief of injured persons where 
specific acts of negligence are incapable of being alleged and proved by the 
ordinary methods.*% 


Risk That the Passenger Assumes: Like the passenger of any method 
of transportation, the person who travels by air assumes all the usual perils 
incident to this mode of travel.44 Passengers assume the risk involved in a 
sudden storm, the dangers incident to navigation through the storms and 
landings—provided there has been no negligence on the part of the carrier.*® 
However, common carriers cannot provide in advance for negating or lessen- 
ing their liability for loss or damage suffered by passengers as a consequence 
of negligent acts of the carrier and its servants by stipulation and statements 
on and in their tickets and contracts denying their status as common carriers, 
limiting their liability, or precluding recovery.*® 


CONCLUSION 


It seems clear that a definite distinction must be drawn between the third 
party cases (damage or injury to property or persons on the ground) and 
the passenger cases. The completely one-sided situation existing from the 





37 20 R.C.L. 185 at 188; Fike, Air Transport Protection, 8 AIR L. REv. 316 
(1937). 

88 McLarty, Res Ipsa Loquitur in Airline Passenger Litigation, 37 Va. L. REv. 
55 (1951). The author points out that res ipsa loquitur has found its way into 
24 aviation cases for establishing passenger fatality claims and 22 have been 
decided by the jury in favor of the airlines. 

89 Supra note 31. 

40 Wilson v. Colonial Air Transport, Inc., 278 Mass. 420, 180 N.E. 212 (1932). 

41 Rainger v. American Airlines, Inc., (1943) U.S. Av. Rep. 122; Goodheart 
v. American Airlines, Inc., (App. Div. 2d Dept., not officially reported) (1936) 
U.S. Av. Rep. 177; Wilson v. Colonial Air Transport, Inc., supra note 40; Smith 
v. O’Donnell, 215 Cal. 714, 12 P.2d 933 (1932), (1932) U.S. Av. Rep. 145; Seaman 
v. Curtiss Flying Service, Inc. (1931) U.S. Av. Rep. 299. 

42 Goodheart v. American Airlines, Inc., supra note 41. 

43 For exhaustive discussions of the doctrine see Goldin, Res Ipsa Loquitur 
in Aviation Law, supra note 16; McLarty, Res Ipsa Loquitur in Airline Passenger 
Litigation, supra note 38. 

44 See trial court’s instructions in Allison, Adm. v. Standard Air Lines, Inc., 
supra note 32; Wilson v. Colonial Air Transport, Inc., supra note 40. 

45 Law v. Transcontinental Air Transport, Inc., supra note 29. 

46 Law v. Transcontinental Air Transport, Inc., supra note 29; Conklin v. 
Canadian Colonial Airways, Inc., 266 N.Y. 244, 194 N.E. 692 (1934). 
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time the aeronaut leaves the ground compels the application of the absolute 
liability theory in the former case, while the benefits that accrue to the 
passengers (in savings of time, comfort, etc.) coupled with the facts of 
passenger insurance and assumption of risk take the latter case out of the 
absolute liability category. Thus, in the passenger cases the practice has been 
to apply to air accidents the rules of negligence and proximate cause generally 
applicable to torts on land. 













ADMINISTRATIVE CURTAILMENT OF AIRLINE OPERATION 


HE Civil Aeronautics Board is assigned the duty of developing the air 

route patterns so that adequate air transportation is provided for the 
country without lessening the economic stability of any of the airlines.! It is 
guided by the Civil Aeronautics Act which was passed in an attempt to 
achieve that goal.? 

In carrying out its function, the Board may have to restrict one carrier’s 
operating authority to promote the economic stability of other carriers 
pursuant to the policies of the Act. Such control, however, should be carried 
out in a manner that will allow carriers to plan their future conduct so that 
any progress they make will not be destroyed. What, then, are the methods 
which the Board may use to curtail? Are there limits on these controls? 
Under what circumstances may the Board act? 

Possible answers to these questions have been suggested by three recent 
cases. Western Airlines v. Civil Aeronautics Board® attempted to define the 
statutory power to suspend and revoke which has been granted to the Board. 
Southwest Airlines v. Civil Aeronautics Board‘ illustrated the Board’s use 
of its powers in rescinding an airline operation grant before the effective 
date for certification, while American Air Transport v. Civil Aeronautics 
Board’ presented the problem of the Board’s attempt to use the rule making 
procedures to reduce the operation authority of an irregular carrier. 


152 Stat. 980 (1938), 49 U.S.C. §402 (Supp. 1946): 
“Declaration of Policy 

Sec. 2. In the exercise and performance of its powers and duties ... the 
Authority shall consider the following among other things, as being in the 
public interest and in accordance with the public convenience and necessity. 

(a) The encouragement and development of an air-transportation sys- 
tem properly adapted to the present and future needs of the foreign and 
domestic commerce of the United States, of the Postal Service, and of the 
national defense. 

(b) The regulation of air transport in such manner as to recognize and 
preserve the inherent advantages of, assure the highest degree of safety in, 
and foster sound economic condition in such transportation and to improve 
the relations between and coordinate transportation by, air carriers. 

(c) The promotion of adequate economical and efficient service by air 
carriers at reasonable charge, without unjust discrimination, undue prefer- 
ence or advantages, or unfair or destructive practices. 

(d) Competition to the extent necessary to assure the sound develop- 
ment of an air transportation system properly adapted to the needs of the 
foreign and domestic commerce of the United States, of the Postal Service, 
and of the national defense. 

(e) The regulation of air commerce in such manner as to best promote 
its development in safety and 

des.) The encouragement and development of Civil Aeronautics.” (Italics 
a , 
( _ the legislative history to this effect in 83 Conc. REc. 6405, 6407, 6507 
1938). 
3196 F.2d 933 (9th Cir. 1952). 
4196 F.2d 937 (9th Cir. 1952). 
598 F.Supp. 660 (D.D.C. 1951). For the circuit court opinion see 2 CCH 
AVIATION LAW REP. 17,933 (1952); cert. denied 344 U.S. 4 (1953). It has 
since been remanded to the district court. 
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Suspend, Revoke, Alter and Amend 


The Board’s authority to curtail a certified carrier’s operation is expressly 
provided for by statute.® A question as to the limits of this statutory power 
were raised where a broad interpretation of the suspension powers of the 
Board was pressed upon the Court of Appeals for the Ninth Circuit in 
Western Airlines v. Civil Aeronautics Board.? Western contested the Board’s 
authority in suspending its permanent license to El Centro, California and 
Yuma, Arizona, and substituting Bonanza Airlines, a temporarily certified 
carrier, in its place. The Board was of the opinion that more adequate service 
would be provided by Bonanza, a feeder airline, than by Western, a trunk 
line operation.’ According to the statutory language, the Board may “suspend 
any such certificate .. . if the public convenience and necessity so require.’ 
On the other hand, the Board may revoke only “for intentional failure to 
comply with any provision . . . order, rule or regulation.’”!° Thus a revocation 
is only possible for specific misconduct, while suspension is possible when 
the “‘public convenience and necessity so require.” The validity of the 
Board’s action depends upon whether a suspension or revocation in fact 
has occurred, and if a suspension, whether the public convenience and 
necessity require this action. 

To determine whether a suspension or a revocation was in order, one 
must view the factual circumstances, bearing in mind that a revocation is 
intended to be permanent in nature, while a suspension is temporary.!! In 
the past, the Board has only suspended when permanent changes were not 
contemplated.!2 In the Western case it was argued that the Board’s action 
was intended to be permanent, since there had only been one previous case 
where an extension of a temporary certificate had been denied.!* Further, 
the Board’s references to the “long-run” policy of seeking better service in 
the areal4 indicated that Bonanza’s temporary certificate was issued with 
the intention that it be renewed indefinitely.15 These factors, it was argued, 





652 Stat. 987(h) (1938), 49 U.S.C. §481(h) (Supp. 1946): “The Authority 

. . after notice and hearing, may alter, amend, modify or suspend any such 
certificate ... if the public convenience and necessity so require, or may revoke 
... for intentional failure to comply with any provision . . . order, rule or reg- 
ulation issued hereunder . . . Provided, that no such certificate shall be revoked 
unless the holder thereof fails to comply, within a reasonable time ... with an 
order of the Authority commanding obedience... .’ 

7 Supra note 3. 

8 Reopened Additional California-Nevada Service Case, Order Serial No. 
E-6040 (Jan. 17, 1952). The Board held that they wished to substitute a local 
carrier in Western’s place as Western had shown an unwillingness to supply a 
truly local type service to the area as service to these points were of secondary 
importance to them, and that the Board’s policies favored local carriers over 
trunk line operations. A trunk line provides cross-country service, while a feeder 
airline is one characterized by local type operation. 

®Pan American-Grace Airways v. CAB, 178 F.2d 34 (D.C.Cir. 1948); 
All-American Suspension Case 10 C.A.B. 24 (1949); North Central Route 
Investigation Case, Order Serial No. E-5952 (Dec. 13, 1951); Pioneer Certificate 
Renewal Case Order Serial No. E-4585 (Sept. 1, 1950); Wisconsin Central 
Renewal Case Order Serial No. E-5951 (Dec. 13, 1951). 

10 See note 6 Supra. 

11 See WEBSTER, NEW INTERNATIONAL DICTIONARY 2541 (2d Ed. 1945); 
BLACK’s DICTIONARY OF LAW 1129 (2d Ed. 1910). 

_ J* Black, Suspension of Certificates of Convenience and Necessity Under the 
Civil Aeronautics Act of 1938, 14 J. Air L. 512, 514-15, (1947): “. . . the funda- 
mental distinction between suspend and revoke is that suspend implies temporari- 
hess, whereas revoke connotes permanence.” 

13 Florida Airways Certificate Extension, 10 C.A.B. 93 (1949). 

14 Reopened Additional California-Nevada Service Case, Order Serial No. 
E-6040 (Jan. 17, 1952). “These are factors which support our conclusion that the 
transportation needs of El Centro and Yuma will in the long run be better served 
y a local carrier than by a trunk.” 

15 Brief for Respondent, p. 19, Western Airlines v. CAB, 196 F.2d 933 
(9th Cir. 1952). 
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coupled with the Board’s intensive investigation of the feeder carrier pro- 
gram in that area, indicated that permanent changes in the nature of a 
revocation were contemplated even though the Board’s order was clothed in 
the language of suspension. Thus, since the statutory procedures for re- 
vocation were not followed the order should be declared invalid.16 

The view which was accepted by the court, however, was that the Board 
was merely suspending Western’s certificate.!7 This conclusion was based on 
the fact that by the terms of the order itself, it was to expire on December 
19, 1952.18 The court refused to base its decisions on what might hypo- 
thetically occur, but rather, said that future decisions would be made when 
the future events occur. Since the order was temporary, suspension pro- 
cedures were proper. Western, under this view may eventually resume opera- 
tion, since a suspension “connotes the continued legal existence of the certifi- 
cate right and the possibility that the public convenience and necessity factor, 
giving rise to the suspension may come to an end so that service can be 
restored.”’!9 

The court, in interpreting the limits of “public convenience and neces- 
sity” held that the Board could validly substitute one carrier for another 
in carrying out their suspension powers. The court thus sustained the Board’s 
position by holding that any other interpretation would be an undue restric- 
tion on the Board’s powers.”° 

What, however, will be the Board’s position when the suspension period 
has ended? The Board has four alternatives: 1) there is the unlikely possi- 





16 See Ryan, The Revocation of an Airline Certificate of Public Convenience 
and Necessity, 15 J. Air. L. 377,388 (1948): “The Act itself clearly shows that 
Congress intended to treat modification and revocation as two fundamentally 
different things; thus, it empowers the Board to modify a certificate if the public 


convenience and necessity so require, but it prohibits the revocation of a certifi- 
cate for any reason other than intentional failure of its holder to comply with 
its terms or the provisions of the Act or the regulation issued by the Board 
thereunder.” 

17 196 F.2d at 934. 

18 Brief for Respondent, p. 16 Western Airlines v. CAB, 196 F.2d 933 (9th 
Cir. 1952). In the All-American Suspension Case, 10 C.A.B. 24, 34 (1949) it 
— indicated that even if the suspension were of indefinite duration, it would 

e valid. 

19 This broad view may be contrasted with one that would prevent suspension 
when it would allow one airline to replace another. This view would allow sus- 
pension to be applied only in a limited number of situations, t.e. when area no 
longer requires service. The proponents of this position contend that the statute 
as a whole requires this limited interpretation even though Sec. 401(h) [49 
U.S.C. 481(h) (Supp. 1946)] uses the expression “public convenience and neces- 
sity” as a guide for the Board’s action. This construction is based on the proposi- 
tions that (1) Sec. 2 of the Act requires stability in operation and sound economic 
conditions to exist among the airlines, and if the Board had this right to shuffle 
the air routes, it would promote economic unrest; (2) 401(d)(2) of the Act 
[49 U.S.C. §481 (e) (2) (Supp. 1946)] would bea nullity if the Board had this 
right to suspend as there would be no need for temporary certificates; (3) 401 
(e) (1) [49 U.S.C. §481(e) (1) (Supp. 1946)], the “Grandfather Clause,” would 
be of no consequence as this suspension right would allow the Board to change 
the route which would be contrary to the fairness and stability which the Act 
requires. 

20 A comparable application of the public nee We and necessity standard 
was shown in the All-American Suspension Case, 10 C.A.B. 24, 27 (1949): “If 
the public convenience and necessity do not require a particular operation, the 
service or the certificate could be suspended without fault of the carrier, subject 
to the service being reinstated by that carrier, or the suspension of the certificate 
being terminated, if and when the situation changed SO as to indicate that the 
public convenience and necessity again required service.’ 

Further judicial affirmance of the Board’s position in allowing a suspension 
of a carrier’s operation so that another will be given greater economic security 
is shown in United Airlines v. C.A.B., 198 F.2d 100 (7 Cir. 1952). The Seventh 
Circuit approved the Board’s action in the Southwest Renewal United Suspension 
Case Serial No. E-6063 (Jan. 29, 1952) in suspending United’s operation in order 
to allow Southwest, a feeder route, to be free from competition. 
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bility that the area might support another carrier, in which case Western 
and Bonanza could operate concurrently; 2) they could allow Western to 
continue operation under its permanent certificate if they deem that Bonanza 
had not done an adequate job; 3) they may attempt to extend the suspension 
period and allow Bonanza to continue to operate under a temporary certifi- 
cate (Western, however, could allege that this is more concrete evidence 
that a suspension of permanent nature is contemplated and that the pro- 
cedures necessary for revocation should be followed; faced with this added 
circumstances of renewal, the court may follow that interpretation) ; 4) they 
could conclude that Bonanza should be given this route as their service met 
the needs of the area most efficiently, whereupon they would alter, amend or 
modify Western’s certificate. 

Such permanent changes as are suggested in the fourth alternative are 
permissible only where they do not work a basic change in the character of 
the route.2! Assuming then that the Board was altering or amending the 
route, the only remaining issue would be whether in fact the order caused a 
substantial change in Western’s route. If no substantial change in Western’s 
overall route structure occurred, the order would be valid as the statutory 
requirements for “alter, amending or modifying” could be met without 
finding a direct violation of the Act. If there were a substantial change, the 
amendment would be impossible. Revocation procedures would require 
Western’s restoration, as the airline is given opportunity to comply after a 
violation of the Act. 


Rescission 


An illustration of Board action independent of a statutory authority is 
shown in the Southwest case.?2 The Civil Aeronautics Board had given a 
temporary certificate to Southwest Airlines which would become effective 
at a future date.23 Before the effective date, the Board reconsidered in a 
proper hearing? and rescinded its order.?5 

The issues to be resolved were whether the Board had statutory authority 
to rescind without a hearing and whether the rescission was based on 
adequate finding. 








21 Whether or not the courts would consider the elimination of the Imperial 
Valley route a basic transformation of Western’s route, should be considered in 
light of other decisions. It is Western’s position that this is a one hundred percent 
change in the Imperial Valley route, a 58.09 percent change of the Los Angeles 
route, and 14.53 percent change of their full route 13. These changes may be 
compared to the attempted increase in air route as shown in the Panagra 
Terminal Investigation, 4 C.A.B. 670 (1944). The extension would have increased 
the route mileage by 1200 miles or 14 percent of the existing mileage. This would 
also result in an expenditure of $800,000 in additional investments. Here it was 
held that the extension requested would constitute a basic transformation of the 
route. The length of the mileage and the additional investment were the crucial 
factors preventing such alteration. 

In the Caribbean Area Case, 9 C.A.B. 534 (1948), Pan America’s operation 
was eliminated in several areas which allowed Caribbean-Atlantic to have sole 
authority. This was held to be a valid alteration and amendment of Pan Amer- 
ican’s route as this reduction in their authority was said not to amount to a 
substantial change in route. Pan American would lose only 0.18 percent of their 
revenue derived from its Latin American division as a result of this suspension. 

22 Southwest Airways Company v. CAB, 196 F.2d 937 (9 Cir. 1952). 

23 Additional California-Nevada Service Case, Order Serial No. E-3727 
(Dec. 19, 1949). Although the certificate was issued on Dec. 19, 1949, it was not 
to go into effect until Feb. 17, 1950. 

24 Petitions for reconsideration were filed by Los Angeles Airways Inc., 
Western Airlines and United Airlines pursuant to the Board’s rules of practice. 
This rule, §302.37, provides that any party to a proceeding may, within 30 days 
after service of a final order of the Board therein, petition for rehearing, re- 
argument or reconsideration of such order. 

25 Additional California-Nevada Service Case, Order Serial No. E-3975 
(Mareh 10, 1950). 
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In contending that the Board did not have statutory power to make a 
rescission one could argue that the only way this operating authority could 
be permanently withdrawn was through the Board’s suspension or revoking 
authority. The basis of this theory is the idea that an immediate license 
right was created.2® However, since there was a period during which the 
Board continued to have jurisdiction over their previous order by the express 
terms of the certificate, it would follow that the Board properly reconsidered 
its prior decision without giving Southwest a hearing.?* By this continued 
jurisdiction, the Board could modify its orders until they became effective 
even though there is no express statute granting this right. Southwest’s 
allegation that the rescission was legally insufficient met with failure. The 
court held that the rescission order itself was sufficient evidence to indicate 
that the Board had given proper consideration to all relevant factors leading 
to their decision saying that a more proper result would be obtained through 
a contemporaneous consideration of Western’s application along with South- 
west’s in regards to the California-Nevada area. 


Rule Making 


The previous cases have resulted from disputes arising in the Board’s 
interpretation of their powers under adjudication procedures. Through its 
statutory authority to issue rules, the Board has another possible tool for 
airline regulation?® as shown in American Air Transport v. CAB. 

A brief history of “irregular carriers” is desirable to present a clear 
picture of the circumstances leading to that case.2° At the time of the adoption 
of the Civil Aeronautics Act, it was recognized by its framers that there 
might be circumstances where carriers should be exempt from its provisions. 
Consequently, a provision was included which gave the Board permission 
to exempt carriers from the Act’s economic provisions when it was to the 
public’s benefit.2° 

Pursuant to these provisions, the Board issued exemption regulations 
which provided for a blanket exemption to those carriers who would operate 
on a “non-scheduled basis.”3! When these regulations were promulgated, 
activities under the blanket exemption were of very narrow scope and had 
little effect on the national air route economy. 

After the war, however, with the added interest in commercial aviation 
generally, the irregular operations grew enormously. 32 Since there was no 





26 Brief for Appellants, pp. 33-34, Southwest Airways v. CAB, 196 F.2d 937 
(9th Cir. 1952). “. . . although a carrier may not begin operations under a 
certificate until its effective date, nevertheless the certificate and rights under 
it, except the right to begin operations, are in existence from the date the certifi- 
cate is issued and may only be modified, suspended, or revoked under the conditions 
prescribed in Sec. 401(h).” 

27 Ryan, The Revocation of an Airline Certificate of Public Convenience and 
Necessity, 15 J. AR L. 377, 388 (1948). Kansas City-Memphis-Florida Case 
Supplemental Opinion, 9 C.A.B. 401, 408-09 (1948). “. .. we shall pursue a policy 
of making the certificate effective on such date as will permit reconsideration.” 

2852 Stat. 984(a) (1938), 49 U.S.C. §425(a) (1946): “The Board is em- 
powered to perform such acts . . . to make and amend such general or special 
rules . . . pursuant to and consistent with the provisions of the charter. ... 

29 For a discussion of this field see Hahn and Moore, Regulation of Irregu- 
lar Carriers, 35 CORNELL L.Q., 48 (1947); Netterville, Regulation of Irregular 
Air Carriers, 16 J. Amr L. 414 (1949). 

30 416(b) (1) of the Act, 52 Stat. 1004 (1938), 49 U.S.C. 496 on: 
“The Board... may. exempt from the requirements [of the Act]... 
finds that the “enforcement . . . would be an undue burden on such air Peake 
or class ... and is not in the ‘public interest.” 

31 Netterville, The Regulation of Irregular Air Carriers: A History, 16 J. 
Arr L. 414 (1949): “In 1938, the Board promulgated and adopted regulation 
292.1, classifying and exempting from the certificate requirements of the Act 
the so-called “non-scheduled” air carriers.” 

82 Hahn and Moore, Regulation of Irregular Carriers, 35 CORNELL L.Q. 48, 
49 (1947). “. .. irregular air transportation has, like Topsy, ‘just growed.’ ” 
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requirement for a certificate of convenience and necessity, and no need for 
observance of the economic regulations, the tendency of newcomers to enter 
this area was enhanced. Even though irregular carriers were not to carry on a 
route type service, many of them attempted to do so. 

Since the Board felt that more adequate control of the non-scheduled 
operators was needed, on June 10, 1947 the Board changed the exemption 
provisions. They established categories of irregular carriers which would be 
exempt from the economic regulations.*? They required that these carriers 
obtain “Letters of Registration” from the Board and were to comply with 
other requirements of the Act. The Board retained control over these carriers 
by issuing rules giving themselves a right to revoke or suspend such “Letters 
of Registration.” 

It was this “Letter of Registration” which was issued pursuant to the 
statutory exemption that gave American Air Transport its right to operate 
as an irregular carrier. 

In spite of greater Board control over the exempted airlines, flagrant 
abuses continued. There was evidence that the irregulars were operating in a 
manner which was causing substantial harm to certified operators.®4 To 
prevent these continued abuses, the Board issued a regulation which would 
remove the blanket exemption granted to large irregular carriers.*® Applica- 
tion for individual exemptions were to be filed by holders of “Letters of 
Registration” if they wished to continue operation. Irregular operation was 
permissible until the individual exemption was acted upon by the Board.*¢ 

The Board’s action produced an anomalous situation. Those whose in- 
dividual exemption application had been granted were restricted in their 
operation by the terms of the exemption, while the others, whose operation 
had not come up for adjudication were unfettered.37 To correct this situation, 
the Board passed the rule which is now in dispute in the American Air 
Transport case. The action of the Board was in effect an interim emergency 
measure which was calculated to place all irregular carriers on equal footing, 
whether or not their individual exemption had been granted. 

It was American Air Transport’s contention that this rule amounted to 
an alteration of their license which could only be accomplished through order 
procedures.8 Since the Board followed rule making procedures, the purported 
rule should be invalid. 





33 See ECON. REG. 291 et seq. 

34 The large irregular carriers showed a history of violating the concept of 
infrequent flights. The Board attempted to advise the industry in this respect. 
Investigation of Non-Scheduled Air Service, 6 C.A.B. 1049, 1055 (1946). Further, 
where flights were found to be in a frequent pattern, the court has held this to 
require that the carrier obtain a letter of convenience and necessity. Civil Aero- 
nautics Board v. Modern Air Transport, 179 F.2d 622 (2d Cir. 1950). 

35 14 FED. REG. 3546, 14 CoDE FEp. REGs. §291 (1949). 

36 To curb the evils of such competition by the irregular carriers against the 
certified carriers, the Board amended the blanket exemption of the large irregular 
carriers and allowed them to file applications for individual exemptions. Until 
such exemptions were handled, however, the carriers were allowed to operate. 
14 FED. REG. 1879 (1949). 

3716 FED. REG. 2216 (1951): “Thus the interim authority granted by the 
provision of §291.16 of the Economic Regulations to large irregular carriers 
whose cases have not been processed is at variance with the standard terms and 
conditions contained in the individual exemption orders issued to carriers of 
essentially the same class. In order to cure this inequality and to set forth 
specifically the exact limitations of the operational authority conferred upon 
large carriers under Lome the Board is promulgating this regulation.” 

38 Ibid. This regulation (Economic Regulation 291.27) limited the operation 
of “large irregular carriers” to no more than three flights a month between Chi- 
cago and Miami and a similar limitation between New York and Miami. A 
restriction limiting operation to no more than eight flights a month to other 
cities was also put into effect. This was adopted by rule making procedure and 
the Board allowed this to go into effect before evidentiary hearing could be had. 
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The District Court affirmed the Board’s view in holding that the Board 
was in effect amending the license and did not need to follow adjudication 
procedures.39 The Circuit Court of Appeals had three distinct views on the 
classification of the Board’s rule.*° They all agreed that if the new regulation 
amended the existing license it could only be accomplished by adjudication 
procedures. One of the judges agreed with the District Court in holding 
that this was a modification of the license and could only be accomplished 
through adjudicatory procedures. Another judge would reverse since he 
believed that an amendment to a regulation, under whose authority the license 
was issued, which defined its terms in a manner shown not to be arbitrary 
or capricious was valid when adopted by rule making procedures.4! The 
third judge wanted the case remanded, holding “. . . (1) that the decisive 
question is whether the specific proscriptions of the new Regulation are or 
are not proper or reasonable definition of the undefined terms (“regularly 
or with a reasonable degree of regularity”) of the original licenses and (2) 
that that question is a question of fact which must be determined upon factual 
criteria, devised from studies of actual operations of regular carriers and of 
irregular carriers. .. .”42 The case has now been remanded to the District 
Court in accordance with the views of the third judge.‘ 

The resolution of whether the Board could use its rule making powers 
under such circumstances is largely a matter of definition. The problem is to 
categorize the Board’s act as a rule or a license under the Administrative 
Procedures Act’s definitions.44 The airlines’ postion is that the Board is 
amending their license (Letter of Registration) by limiting the number of 
flights which they may make. They believe it falls within the statutory 
definition of licensing as it is a “limitation, amendment, modification, or 
conditions of a license.” The Board’s action they argued, was improper as 
procedure for adjudication was not followed such as is required for licensing. 

The Board’s action, however, could possibly be construed as an interpre- 
tive rule.*5 To do so, one would have to say that it defines what “irregular” 
means: that a rule placing limitations in number of flights defines the 
“irregular” category. A look at the history of the irregular carriers indicates 
that they have persistently infringed on their certified carriers.4® The Board, 
in order to make its stand on the irregular classification clear; formulated 
this rule. It was therefore an attempt by the Board to state specifically when 
irregular operation passed into regular. It could be considered as defining 
concretely what the interpretative section defined in a more general way.*? 





39 Brief for Appellee, p. 3 an Air Transport v. CAB. 

4098 F. Supp. 660 (DDC. 1951). 

412 CCH AVIATION LAw REP. 17,933 (1952). 

42 Td. at 17,938. 

43 Tbid. 

445 U.S.C. §1001(c): 

“RULE AND RULE MAKING—‘Rule’ means the whole or any part 
of any agency statement of general or particular applicability and future 
effect designed to implement, interpret, or prescribe law or policy... . ‘Rule 
pe means agency process for the formulation, amendment, or repeal 
of aru 

“(d) ORDER AND ADJUDICATION—‘Order’ means the whole or any 
part of the final disposition . . . other than rule making but including 
pega in . . . ‘Adjudication’ means agency process for the formulation of 
an order. 

“(e) LICENSE AND LICENSING—. . .‘Licensing’ includes agency 
process respecting the grant, renewal, denial, revocation, suspension, an- 
nulment, withdrawal, limitation amendment, modification, or conditioning 
of a license.” 

45 Davis, Administrative Law 194-200 (1951). 

461 C.C.H. Aviation Law Rep. §11,469 (2d Ed. 1952). 

47 CAB interpretation of §291 on “irregular carriers”: the Board interprets 
what they shall consider “irregular.” Flights must be conducted in a manner 
so that there must be frequent, extended, and definite breaks in service. 13 FEp. 
REG. 7769, 14 CopE FEp. REG. §292.1 (1949). 
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The position of the third judge in the circuit court opinion is that it is a 
fact question whether this is a reasonable definition. On this basis, it was 
remanded to the district court by the circuit court when the Supreme 
Court refused to take jurisdiction. 

A better view would be to construe it as a legislative rule. It could be 
argued that the rule is legislative in nature in that the Board is acting under 
the exemption provisions of the statute rather than amending the Letter of 
Registration. It is legislating as to how one can qualify for the statutory 
exemption and does not consider the Letter of Registration in doing so. 
Adjudication proceedings under the exemptions provision do not have to be 
followed and rule making procedure therefore, is adequate.*® 


Further, the rule is applicable to the entire industry and is prospective 
in effect.49 The Board’s regulation is based on policy considerations involving 
the entire class to which American Air Transport belongs. Such action can 
then be classified as quasi-legislative or rule making no matter if it results in 
detriment to American Air Transport and the other carriers similarly 
situated.5® 

It would be argued that this case is not comparable to one where a Letter 
of Registration is suspended without a hearing.5! Adjudicatory hearing is 
necessary as the action of the Board relates to the disciplining the wrong- 
doing of a particular carrier. It is distinguishable from our case as the rule 
promulgated applies to the entire segment of the industry and not as punish- 
ment to American Air Transport in particular. The Board’s action, therefore, 
since it is general in effect, is based on policy considerations, and applies to 
an entire segment of the industry, which might be considered as a valid 
legislative rule. 

The area between licensing and rule making is indeed nebulous at times.5? 


48 See Eastern Airlines v. CAB 185 F.2d 426 (D.C. Cir. 1950). It was held 
that exemption applications do not have to follow adjudication procedure. 

49 Ginnane, Rule Making, Adjudication, and Exemption Under the Ad- 
ministrative Procedure Act, 95 U. oF Pa. L. REv. 621, 623 (1941). “. . . it must 
be of future effect—implementing, interpreting or prescribing law or policy.” 

Id. at 632 Rule Making. “1. Agency statement of general applicability, i.e. 
applicable to all persons in a class, and future effect designed to implement 
or prescribe law or policy.” 

Dickinson, Administrative Justice and the Supremacy of Law 21 (1927): 

“What distinguishes legislation from adjudication is that the former 
affects the rights of individuals in the abstract and must be applied in a 
further proceeding before the legal position of any particular individual 
who will be definitely touched by it; while adjudication operates concretely 
on individuals in their individual capacity.” 

Fuchs, Procedure in Administrative Rule Making, 52 Harv. L. Rev. 259, 
264-65 (1938): 

“Accordingly it is useful to define rule making as the issuance of 
regulations in the making of determinations which are addressed to indicated 
but unnamed and unspecified persons or situations... .” 

Attorney-General’s Manual on the Administrative Procedure Act 14 (1947): 

“Rule-making . . . regulates the future conduct of either groups of 
persons or a single person; it is essentially legislative in nature . . . because 
it is primarily concerned with policy considerations.” 

50 Even though the administrative action may have serious adverse effects 
to those subject to the rule, there is no requirement for a judicial hearing prior 
to the effectiveness of the regulation. 

Bowles v. Willingham, 321 U.S. 503, 519-521 (1944); 

Bi-Metallic Investment Co. v. State Board, 239 U.S. 441 (1925) ; 

Pearson v. Walling, 138 F.2d 655,660 (8th Cir. 1943) ; 

Pacific Box and Basket Co. v. White, 296 U.S. 176 (1935). 

51 Standard Airlines v. Civil Aeronautics Board, 177 F.2d 18 (D.C. Cir. 1949). 

52 Ginnane, Rule Making, Adjudication and Exemption Under the Admin- 
istrative Procedure Act. 95 U. oF PA. L. REV. 621, 623 , (1941). “The definition 
of ‘license’ in terms of agency ‘approval’ or ‘permission’ obviously overlaps the 
definition of ‘rule’ as to the approval or prescription for the future of the specified 
and illustrative agency function.” 
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There are elements of the rule here which show aspects of both rule making 
and licensing.53 The factor which most seems to make this action rule making 
rather than licensing is that the entire group of irregular carriers is affected. 
It is not as if a particular carrier is having its operating grant changed; 
the Board’s action here is comparable to legislative amendment which as an 
incident to it produces changes in the operating authority of those operating 
under the statute. Here the license is not changed, but the legislative basis 
for the license is amended. As a legislative rule it may be validly upheld. 
There thus seems to be a sound basis for calling the regulation valid 
either as interpretative or legislative. Fairness to the entire industry would 
result by placing all the carriers on equal footing.*4 From an equitable ap- 
proach, therefore, the ruling would produce greater competitive balance in the 
industry and should be upheld by construing it as legislative in nature. 


Summary 


The three principal cases discussed above illustrate some of the tools 
which the Civil Aeronautics Board has available for carrying out its function 
of regulating air commerce. These are by no means the exclusive devices 
available for the Board. However each of them is important in its own 
peculiar factual situation, and it seems that to the degree that the use of a 
given procedure will aid the Board in administering the policies of the 
Civil Aeronautics Act, the courts are willing to allow the Board a very wide 
range of discretion. 





DIGEST OF RECENT CASES 


JURISDICTION TO REGULATE — 
CONFLICT BETWEEN STATE AND FEDERAL AGENCIES 


United Air Lines v. Public Utilities Commission of California, 
109 F. Supp. 13 (N.D. Cal. Dec. 3, 1952) 


Plaintiff has been providing air service for a number of years between 
Long Beach, California, and Avalon on the island of Santa Catalina (a part 
of the State of California) by authority of a certificate of public convenience 
and necessity issued in 1939 by the Civil Aeronautics Board. A substantial 
portion of the route lies over the high seas, however, and is thus not over 
the State of California. In 1951 the California Public Utilities Commission 
advised plaintiff in writing that they had claimed jurisdiction over this 
route, and requested the filing of the tariffs covering this service. In an action 
for declaratory judgment by the airline, a three-judge district court held 
that since Congress has by statute asserted its supremacy over this area, 
the state commission has no jurisdiction or power to regulate in any manner 
the transportation activities of the airline over the route in question. 





53 Since it diminishes the operating authority of the airline, it could be 
considered as an amendment to their license. It could be considered a rule as it 
is of general applicability, has future effect and is based on policy considerations. 

54 Magnusson, Observations on the Economic Regulations of the Civil Aero- 
nautics Board, 18 J. Am L. 181, 189 (1951): 

“The purpose of a regulation or an interpretative statement is to inform 
the industry in detail as to the conduct the Board expects it to follow in 
those cases in which regulations are authorized. A regulation is a quick 
method of discharging such a responsibility with equality of treatment to all 
persons in the same situation.” 
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WRONGFUL DEATH ACTION — NONRESIDENT AIRCRAFT — 
SERVICE OF PROCESS 


Peters v. Robin Airlines, 
118 N.Y.S, 2d 238, 3 Avi. 18,069 (N.Y. Sup. Ct. Dec. 17, 1952) 


Passenger who boarded airline in New York City was killed by crash of 
plane in California mountains. Survivors brought wrongful death action 
against the airline by service of process on New York Secretary of State, 
under state statute authorizing this. The airline objected to the validity of 
the service of process on the grounds that (1) it is not a resident of the state, 
(2) it is no longer authorized to do business in New York, (3) the accident 
did not occur in New York. The New York Supreme Court held that the 
service of process was valid. The statute was construed to apply to any action 
growing out of the operation within the state of a nonresident aircraft. 
Thus, even though the airline has ceased operating in New York since the 
time of the accident, the mere fact that they used an airport within the 
boundaries of the state of New York makes them subject to service of process 
for any cause of action arising out of a flight which makes use of such 


facilities. 


ACQUISITION PROCEEDINGS — FAILURE TO EXERCISE 
CERTIFICATE AUTHORIZATION — EFFECT OF SUCH FAILURE 
ON CIVIL AERONAUTICS BOARD IN MERGER PROCEEDINGS 


Delta-Chicago and Southern Merger Case, C.A.B. Docket #5546, 
1A CCH Aviation Law Rep. 921,557, 21 U.S.L. Week 2346 (Dec. 24, 1952) 


By virtue of section 401(g) of the Civil Aeronautics Act, Congress has 
granted to the Civil Aeronautics Board the power to declare that certificates 
authorizing operation of a given route will cease to be effective in cases 
where the service has never been inaugurated or, after inauguration, has 
been abandoned for a specific period. Furthermore, this power may be 
exercised even though the carrier has begun or resumed operations over the 
particular route. These provisions, plus those of section 401(h) granting to 
the Board the power to alter, amend, modify, or suspend certificates in whole 
or in part if the public convenience and necessity so require, allow the Board 
to dispose of operating rights no longer required by the public convenience 
and necessity, not only in cases where the rights have never been exercised 
but also where services are actually being rendered. 


In the instant case, an objection was raised as to the power of the Board 
to transfer dormant authorizations to a new firm created by the merger of 
an airline with another carrier without allowing an opportunity for a show- 
ing of public convenience and necessity. The objection was based on the 
theory that in comparable situations under the Interstate Commerce Act 
the ICC has declined such transfers unless there is an affirmative showing 
that the public convenience and necessity require the continuance of the 
authorizations. However, the Board held that it would be very unnecessary 
and illogical to hold that every transfer case involving dormant operating 
rights should be converted into a proceeding for the retrial of the issues of 
public convenience and necessity. Not only would such a holding greatly 
expand the issues in transfer cases and delay the consummation of transfers 
whose early approval might in all other respects be in the public interest, 
but in certain cases disapproval of transfer of the unused rights might 
jeopardize the carrying out of the entire agreement. But the Board did 
qualify the decision by pointing out that even though they may approve 
the sale of dormant operating rights, they would not thereby be precluded 
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from subsequently instituting a proceeding to determine whether that 
authority should be suspended or terminated. 








DAMAGE CLAIMS— VALIDITY OF AIRLINE PROVISION 
REQUIRING 30 DAYS’ WRITTEN NOTICE BEFORE 
SUIT CAN BE FILED — POWER OF CIVIL AERONAUTICS BOARD 
TO DETERMINE PAST VALIDITY OF AIRLINE REGULATION 


Continental Charters, Inc., C.A.B. Docket #5573, 
1A CCH Aviation Law Rep. 921,562, 21 U.S.L. Week 2360 (Jan. 16, 1953) 


Respondent airline had promulgated a tariff provision requiring 30 days’ 
written notice of any damage claims for personal injury or death as a pre- 
requisite to suit thereon. The Board held that such a requirement was 
unreasonable and therefore unlawful. They felt that all the usual and normal] 
operating practices of the airline with regard to the reporting of accidents 
provided adequate notice to them of any claims which might be brought, and 
that therefore such a rule was not reasonably necessary for the airlines’ 
protection. They considered it to be merely “a device which serves to defeat 
the normal liability of a common carrier.” 

The carrier also contended that under Sections 1002(d) and (g) of the 
Civil Aeronautics Act the only authority which the Board has in such cases 
is to declare the rule inoperative as to the future. However, the Board held 
that there is nothing in either subsection (g), which empowers them to 
suspend the operation of a tariff pending the investigation of the lawfulness 
of the rate, fare, or charge, or in subsection (d), which confers upon the 
Board certain quasi-legislative powers for the prescribing of rates, fares, 
or charges where the one filed by the carrier is found to be unreasonable, 
which prevents them from making an administrative finding of past unlaw- 
fulness. They went on to find that the above regulation was not a “just and 
reasonable classification, rule, regulation, or practice” under Section 404(a), 
and that they were therefore authorized to issue an appropriate order requir- 
ing compliance therewith under Section 1002(c). Obviously, the Board 
continued, an order operating in the future only would allow the carrier to 
retain the benefit of its own unlawful rule. Since the Board does not have 
the facilities to examine every regulation which is submitted to them for 
reasonableness, it is only by declaring them retroactively unlawful once their 
attention has been directed to the particular rule that the Board can properly 
administer the Civil Aeronautics Act in the best public interest. 


























































WRONGFUL DEATH ACTION — DEATH ON THE HIGH SEAS ACT — 
JURISDICTION OF COURT 


Sanchez et. al. v. Pan American World Airways, Inc., 
107 F. Supp. 519, 3 Avi. 18,113 (D.C. Puerto Rico, August 22, 1952) 


Action for wrongful death as the result of an airplane crash off the coast 
of Puerto Rico was brought in the U.S. District Court in Puerto Rico on the 
grounds of diversity of citizenship and jurisdictional amount. Defendant 
moved for dismissal on the grounds that the cause of action was governed 
by the “Death on the High Seas Act,” and hence within the Admiralty 
jurisdiction of the court, and that since the allegations of the complaint do 
not conform with the Admiralty Rules, they fail to state grounds upon which 
relief can be granted. The court held that while the substantive rights and 
liabilities of the parties in connection with any claim for damages were 
governed by the aforementioned statute, this is by no means an exclusive 
remedy. Rather, the statute should be construed as giving a remedy in 
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admiralty in addition to and not in place of any other remedy that may 
exist. The court concluded that while the substantive rights and correspond- 
ing liabilities of the parties are exclusively governed by the federal statute, 
said statute does not, in its remedial feature, exclude the use of any other 
applicable remedial statutes, federal or local, available for enforcing said 
substantive rights, but is rather additional thereto. 


ANTITRUST LAWS — PRIORITY OF JURISDICTION AS BETWEEN 
COURTS AND CAB — DISTINCTION BETWEEN 
DETERMINATIONS OF THE LAW AND REMEDIES 


Apgar Travel Agency v. International Air Transport Association, 
107 F. Supp. 706 (D.C. N.Y. October 2, 1952) 


Plaintiff ticket agency brought an action for injunction and treble 
damages under the antitrust laws against defendant air carriers, charging 
a conspiracy to destroy its business. Defendants moved to dismiss the com- 
plaint on the grounds that it alleged matters which are within the primary 
jurisdiction of the Civil Aeronautics Board, and that hence the District 
Court lacks jurisdiction in the absence of preliminary resort to the Board. 
The court granted the motion, but retained jurisdiction to grant remedies 
after Board action. In doing so they noted the conflict between S.S.W., Inc. v. 
Air Transport Association, 191 F.2d 658 (D.C. Cir. 1951), and Slick Airways 
v. American Airlines, 107 F. Supp. 199 (D.C. N.J. 1952). The court felt that 
it made little difference that plaintiff was only a ticket agency and not an 
airline, for the action nevertheless ‘directly involves the economic conduct 
of air carriers” and is hence within the jurisdiction of the Civil Aeronautics 
Board. The court noted that the Board has authority to exempt agreements 
between carriers from the antitrust laws as an aid to its regulatory powers, 
and felt that in a case such as this the administrative agency should have 
priority of jurisdiction. But the court noted that even though the Civil 
Aeronautics Act should be allowed to supercede the antitrust laws as to 
priority of jurisdiction, the statutes are not in conflict as to remedies since 
the Aeronautics Act makes no provisions for damages in such a case. They 
therefore retained jurisdiction over the proceedings so that they could con- 
sider the damage question at the conclusion of the Board’s determinations. 


AIRSPACE RESERVATIONS — VALIDITY OF EXECUTIVE 
ORDER CREATING THEM — DEVICES FOR GOVERNMENTAL 
PRESERVATION OF NATURAL RESOURCES 


United States v. Perko et. al., 
108 F. Supp. 315 (D.C. Minn. September 26, 1952) 


Executive Order No. 10092 created certain airspace reservations under 
the jurisdiction of the Secretary of Agriculture. Defendants operate resorts 
and provide air service for these resorts within the designated area. They 
have repeatedly violated the Executive Order, and the United States has 
filed suit to enjoin these violations. Defendants contest the validity of the 
order. The District Court found such regulations to be in furtherance of the 
policy of the Government of preserving the natural resources of the forest 
area, and as such was valid. They felt that the provisions of the Civil Aero- 
nautics Act which provide for “a public right of freedom of transit in air 
commerce through the navigable air space of the United States” must be 
subject to the paramount right of the Government to promulgate air regula- 
tions and air bans under its exclusive sovereignty in air space. The court 
expressed no opinion as to the rights of the parties, if any, due to the 
diminution of value of their resorts because of the air ban. They merely 
recognized the validity of the Order and the regulations thereunder, and 
granted the injunction prayed for. 
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HUMAN FACTORS IN AIR TRANSPORTATION — OCCUPA. 
TIONAL HEALTH AND SAFETY by Dr. Ross A. McFarland, of the 
Department of Industrial Hygiene of the Harvard School of Public Health. 
830 Pages, 151 Illustrations. McGraw-Hill Book Company, Inc., Health 
Education Department, 330 W. 42nd Street, New York 36, N.Y. $13.00 


This comprehensive and significant work covers a wide range of informa- 
tion of interest to those engaged in nearly all phases of aviation. The pat- 
tern of culture and civilization throughout history has closely paralleled the 
physiological and psychological development of man. The effects of disease, 
famine, and pestilence upon the course of world affairs have been a direct 
resultant of their effects upon individual humans. In the 17th century Pascal 
recognized the importance of human factors on history by writing the fol- 
lowing: “Cromwell was about to ravage all Christendom; the Royal family 
was undone, and his own forever established, save for a little grain of sand 
which formed in his ureter. Rome herself was trembling under him; but 
this small piece of gravel having formed there, he is dead, his family cast 
down, all is peaceful, and the king is restored.” It is pertinent that a scientific 
analysis of human factors be available to those responsible for the conduct 
of affairs in the industrial world of today. Dr. McFarland’s present book 
admirably develops a logical and reasoned approach to assist not only medical 
personnel, but also executives and all those who participate in the manage- 
ment of industrial organizations, based upon contemporary knowledge and 
experience. 

The scope of the book is such that it covers matters of direct interest 
to the executive staffs of both civilian and military transport operations, as 
well as areas of concern to safety engineers, personnel managers, operations 
personnel, insurance experts, medical departments, and flight and ground 
personnel. In its broader applications, much of the information will be of 
value to the management of industrial concerns not engaged in air trans- 
portation. It should also prove of definite worth to governmental and inter- 
national regulatory agencies in connection with the establishment of regula- 
tions and recommended practices and standards. Trade and popular mag- 
azines have recently featured numerous articles dealing with the limits of 
human tolerance of high altitude and high speed aircraft operations; not 
so widely recognized, however, are the more routine day-to-day problems 
encountered by the air transport operators and the military in maintaining 
health and efficiency of their personnel under varying conditions over the 
air transport routes of the world. (Part I.) 

A part of the book dealing with the selection and training of flight 
personnel, provides comprehensive coverage of psychological factors in the 
selection of airmen, and the role of the physical examination in initially 
selecting flight crews, as well as the increasing importance of proper in- 
doctrination and training of flight crews. (Part II.) The maintenance of 
health and efficiency of flight personnel is stressed, and much valuable ma- 
terial in regard to the advantages of periodic health examinations for airmen 
is included in this section. Chapter Six, which covers the maintenance of 
physical and psychological fitness in air crews, contains information in re- 
gard to the effects of alcohol and tobacco on a pilot’s physiological attitude 
and critical judgment. A rather complete analysis of some of the more im- 
portant variables effecting physical and psychological fitness in air crews 
is contained in this chapter. (Part III.) 

The importance of controlling operational fatigue is pointed out and 
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specific suggestions are made as to how they may influence the safe and 
efficient use of equipment. Those agencies responsible for developing regula- 
tions in connection with flight time limitations will find this chapter of 
particular interest, as will the Air Line Pilots Association and airline man- 
agement. The military services may also find this of value in connection 
with mobilization planning for the maximum use of aircraft during time of 
war or national emergency. 

The implications of aging of pilots as related to the maintenance of safety 
and to efficiency and probable length of service of airmen is, of course, of 
prime interest to the pilots themselves. The chapter dealing with this sub- 
ject should also be of value to airline management and insurance experts 
in planning long-range programs. Emphasis has been placed on the prolonga- 
tion of the useful lives of older pilots, as the effective utilization of their 
judgment and experience can be of definite benefit, not only to the pilot 
himself, but also the airline and the industry in general. The chapter includes 
discussion of the advantages of retirement programs for both pilots and 
management, and an optimum age with a maturation of such plans is sug- 
gested. (Part III.) 

The chapters dealing with the selection, placement, and maintenance of 
health of ground personnel are of interest to all industrial organizations, 
the military services, and certain government agencies. The value of pre- 
placement physicals from an economic standpoint alone can be material. 
Specific cases are cited, demonstrating that unnecessary expenses may be 
incurred by failure to conduct such preplacement physical examinations, as 
illustrated by one company which had certain job progressions requiring 
normal color vision for advanced stages of work. These positions were not 
obtained by employees until they had acquired considerable experience and 
training. Unfortunately, the company involved had not included color vision 
tests in its preplacement program. As a result, individuals who had been 
employed, trained, and promoted to advanced jobs, because of their visual 
limitation performed poorly, and their performance reflected a deterioration 
of the quality of output. Sufficient instances of misplacement occurred to 
convince the company of the need of a good color vision test at the time 
of hiring. Preplacement physicals also enable maximum utilization of physi- 
cally handicapped individuals, which is an item of particular importance in 
the aviation industry, particularly in time of war. There is an interesting 
treatment of the causes and contro] of absenteeism among airline ground 
employees, which can be readily applied to many other organizations. 
Throughout the text the author emphasizes that the cost of sickness and 
accidents is greater than the price of health and safety. Periodic health 
examinations can do much to maintain the efficiency of trained personnel for 
longer periods of time, and, of course, prove beneficial both to the individual 
and the company. Nutrition, industrial hygiene, prevention of occupational 
diseases, control of the working environment, and the influences of individual 
and group adjustments on efficiency and morale are also covered. The military 
services, foreign carriers, and organizations with overseas-based personnel 
will find the material dealing with the rotation of services and selection of 
overseas personnel of considerable interest. (Part IV.) 

A relatively neglected field which constitutes an important element in 
the safety and efficiency of operations, is that of industrial accidents in air- 
line ground operations. An analysis of this problem has been made, and 
emphasis placed on the need for a well-rounded safety program, including 
control of materials, equipment, working methods, and operating personnel. 

A matter of continuing interest to the industry, government, and the 
International Civil Aviation Organization, is that of survival and rescue in 
aircraft accidents. There is included a discussion of what are considered to 
be the basic facilities for search and rescue and the desirability of more 
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complete cooperation by the various organizations and government agencies 
in solving these safety problems. Human tolerances to impact forces is 
treated in light of recently developed information, and methods of survival 
outlined. (Part V.) 

As air transport routes now embrace a wide diversity of climates and 
geographical areas, including many where standards of health are low and 
diseases prevalent, effective sanitary control of airports and ground facilities 
becomes imperative to any air transport operation, whether military or 
civilian. Chapter Thirteen focusses attention on various sanitary problems 
which may be encountered, and discusses factors governing selection of 
airport sites, climatological influences, and health hazards and sanitary 
difficulties relating to sewage disposal, food supplies, and water. Information 
is presented in connection with the geographical distribution of disease, 
desirability of frequent sanitary surveys of the operating bases, and adequate 
administrative control. 

Health and quarantine regulations in air travel have been under active 
consideration in the International Civil Aviation Organizations and by its 
various government members. The desirability of simplifying all such regu- 
lations as much as practicable is an obvious objective in air transportation, 
which is itself designed to save time in transit of travelers and cargo. Dr. 
McFarland indicates that health and quarantine procedures that are now in 
use were originally developed for the control of infected passengers and 
commodities in maritime traffic. Quarantine regulations bear a direct rela- 
tionship to the incubation period of various contagious diseases, and the 
speed of transit by aircraft is such that passengers can be transported from 
an infected to an uninfected area during the incubation period of a com- 
municable disease, or disease vectors such as insects could themselves be 
transported, thus posing problems not presented on as broad a scale to the 
slower surface transportation methods. To date no serious epidemics at- 
tributable to aviation have occurred. The author points out the success of 
immunization procedures, modern methods of disinsectization, and other 
public health measures that have been responsible for this enviable record. 
It is important that this record be maintained so that restrictive regulations 
will not be imposed on international air routes. Adequate health and quaran- 
tine measures are consequently of material importance to international air 
transport from an economic standpoint, and also vital from the point of view 
of safeguarding the health of citizens of the various nations. Traffic and 
operating personnel should be cognizant of the problems involved, and an 
adequate program developed in conjunction with the public health services 
of all countries engaged or served by international air transportation. The 
author indicates various procedures for the control of contagious diseases 
in air transportation, by the use of epidemiological information, immuno- 
logical procedures, insecticides, and other public health measures. The 
hazards to agriculture, as well as public health, are recognized and the 
approach to the problem is realistic. (Part VI.) 

The passenger service and traffic departments of the air carriers should 
find the chapters dealing with care and contentment of passengers of especial 
interest. In an earlier volume, entitled ‘““Human Factors in Air Transport 
Design,” the author considered this subject in detail from the standpoint 
of the engineer and manufacturer, and for those with direct responsibility 
in this field, it will prove an invaluable source of information and assistance. 
In the present book the effects of sound, vibration, oxygen want, ventilation, 
pressure changes, and air sickness are carefully discussed and methods of 
controlling or counteracting various physical factors influencing comfort in 
flight are suggested. 

The transportation of patients by air has become of increasing im- 
portance, not only to the military, but also to the general public. Chapter 
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Sixteen contains a survey of the problems involved in the transportation of 
patients by air, and of those conditions associated with flight which might 
be expected to influence adversely patients with certain illnesses. A short 
history of the development of air ambulance services in both military and 
civilian operation is presented, and the flying doctor service of Australia 
is discussed. There is a discussion of the general medico-legal responsibility 
of the airlines, which appears to parallel that of any common carrier, 
although there are certain specific exceptions arising from the peculiarities 
of aircraft and of air travel. With the increase in general air transportation, 
more patients may be expected to fly, and the airlines by providing service 
for them, can make a contribution to public health and safety by providing 
pertinent information to those for whom flight may not be advisable, and 
by taking adequate medical precautions for those patients who are permitted 
to fly. (Part VII.) 

The concluding chapter deals with the organization and functions of air 
transport medical programs, and covers in general the scope which these 
programs should encompass. (Part VIII.) 

“Human Factors in Air Transportation” proposes certain major objec- 
tives which would lead to the increase of safety and efficiency in air transport 
operations. It is written in language readily understandable to a person 
not specifically trained in medicine or a technical specialty, and illustrates 
its point through examples of actual cases encountered in industry and else- 
where. The work is well documented, and an excellent bibliography follows 
each chapter. There is also an alphabetical index providing easy reference 
to specific subjects or authors. Because human factors are basic to almost 
any undertaking and extend into all fields of endeavor, the book should not 
be regarded as of interest to only the medical profession, but, as has been 
stated above, its broad scope and conclusions make it applicable to the daily 
problems encountered in air transport operation. It is ideally suited for use 
as a text for courses in aviation, and in industrial medicine and safety, at 
the university-level, and also in connection with specific corporate or institu- 
tional programs. As a source of reference material and basic data, it is 
unsurpassed in its field. 

The reviewer has been handicapped in presenting a complete outline of 
the matters treated because of the broad scope of the work, and difficulty in 
selecting items of importance in true perspective—each separate area will 
assume major stature to those directly engaged in it. Because of the many 
applications of health to aviation covered in the book, its usefulness to 
management, military personnel, governmental and international organiza- 
tions, insurance experts, personnel managers, and airline operating and 
traffic personnel will be great. The reader can best judge its applicability 
to specific problems by reading the summaries following each chapter, which 
give in brief form the essential information presented. The broad principles 
of public health and safety which are so comprehensively covered in Dr. 
McFarland’s book, should prove of immense value, not only in their applica- 
tion to air transportation, but also to numerous other industries. “Human 
Factors in Air Transportation” deserves the careful study of all engaged 
in aviation, and provides guidance to them in the carrying out of their 
responsibilities to the public. 


CHARLES O. CARY 
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